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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for the 

District of Columbia 

Civil Action No. 4272 j 

Cotonificio Bustese, S. A., Plaintiff , 

i 

vs. 

Henry Morgenthau, Secretary of the Treasury of The 
United States of America, Defendant. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, that in the District Court of |the 
United States for the District of Columbia, at ithe 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Complaint for Judgment to Compel the Defendant to 
Exercise Jurisdiction under Section 018 of the 
Tariff Act of 1930. 

Filed September 29 1939 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 4272 ! 

Cotonificio Bustese, S. A., Via Romagnosi 1, Milan, Italy, 

Plaintiff, 

vs. I 

Henry Morgenthau, Secretary of the Treasury of The 
United States of America, Defendant. 

1. The plaintiff, Cotonificio Bustese, S. A., (hereinafter 

referred to as “Bustese”) is a corporation organized under 

and by virtue of the laws of the Kingdom of Italy. Said 
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corporation was in existence and functioning at all times 
herein referred to. 

2. The defendant, Henry Morgenthau, is the duly ap¬ 
pointed, qualified and acting Secretary of the Treasury of 
the United States of America. 

3. Heretofore, at the time of their exportation from Italy, 
and at all times thereafter until their sale in the United 
States, the plaintiff Bustese was the owner of 1949 bales of 
Italian raw silk, valued at or about the sum of $691,068.00, 
which were imported into the United States at the port of 
New York; said importations being identifiable on the rec¬ 
ords of the New York customhouse by the following entry 
numbers, dates of entry and other data: 


Imposition 
of 10%, 





Consular 


Bales 

Sec. 304(b) 

Entrv 

Date of 


Invoice 

*Date of 

of raw 

Tariff 

No.' 

Entry 

Vessel 

No. 

Exportation 

silk 

Act 1930 

334120 

12/14/35 

Kxcalibur 

4364 

11/27/35 

350 (out 
of 475) 

$12,235.90 

335121 

12/19/35 

I'res. Garfield 

4468 

11/30/35 

500 

17,911.40 

339295 

1/1S/36 

Pres. Polk 

4664 

12/16/35 

601 

21,057.40 

374861 

G/19/36 

Lome 

4556 

12/9/35 

49S 

17,902.10 






1949 

$69,106.80 


•Dates of exportation are approximate. 


4. That the plaintiff, Bustese, acting through its duly au¬ 
thorized agents, caused said silk to be exported from Italy 
on or about the dates of exportation specified in Paragraph 
3 hereof, and caused said silk to be imported into the United 
States and entered at the New York customhouse on or 
about the dates and by the entries designated in said Para¬ 
graph 3. 

5. Paragraphs (a), (b) and (e) of Section 304 of the 
Tariff Act of 1930, at all times herein, provided as follows: 


“ (a) M A N N E K OF MARKING.—Eve ry a rticle im - 
ported into the United States, and its immediate container, 
and the package in which such article is imported, shall be 
marked, stamped, branded, or labeled, in legible English 
words, in a conspicuous place, in such manner as to indicate 
the country of origin of such article, in accordance with 
such regulations as the Secretary of the Treasury may pre- 
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scribe. Such marking, stamping, branding, or labeling shall 
be as nearly indelible and permanent as the nature of 1 the 
article will permit. The Secretary of the Treasury niay, 
by regulations prescribed hereunder, except any article 
from the requirement of marking, stamping, branding*; or 
labeling if he is satisfied that such article is incapable! of 
being marked, stamped, branded, or labeled, or can not be 
marked, stamped, branded, or labeled without injury,! or 
except at an expense economically prohibitive of the im¬ 
portation, or that the marking, stamping, branding, or label¬ 
ing of the immediate container of such article will reasbn- 
ablv indicate the countrv of origin of such article. 


“(b) ADDITIONAL DUTIES FOR FAILURE TO 
MARK.—If at the time of importation any article or jits 
container is not marked, stamped, branded, or labeled! in 
accordance with the requirements of this section, there shall 
be levied, collected, and paid on such article, unless im¬ 
ported under customs supervision, a duty of 10 per 
3 centum of the value of such article, in addition to ainv 
other duty imposed by law, or, if such article is free 
of duty, there shall be levied, collected, and paid a dutyjof 
10 per centum of the value thereof. j 

i 

“(e) DELIVERY 'WITHHELD UNTIL MARKED]— 
No imported article or package held in customs custody 
shall be delivered until such article (and its container) pr 
package and every other article (and its container) or pack¬ 
age of the importation, whether or not released from cus¬ 
toms custody, shall have been marked, stamped, branded, 
or labeled in accordance with the requirements of this sec¬ 
tion. Nothing in this subdivision shall be construed to Re¬ 
lieve from the requirements of any provision of this Ajet 
relating to the marking of particular articles or their con¬ 
tainers. ’ ’ j 

6. Said raw silk was exempt from duty under Paragraph 
1763 of said Tariff Act of 1930, and was excepted by tile 
Secretary of the Treasury, under the authority of said Sec¬ 
tion 304 (a), from the requirement that it be marked in such 
manner as to indicate the country of origin, but the con¬ 
tainers of such silk were required to be so marked upon inb- 
portation, and if not so marked the silk itself was subject fo 


i 
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an imposition of 10^ of the value thereof under said Sec¬ 
tion 304 (b). 

7. When said raw silk arrived in the United States, the 
containers thereof were not marked, stamped, branded, or 
labeled in such manner as to indicate the country of origin 
of such silk. Thereupon, the Collector of Customs at the 
Port of Xew York, purporting to act in accordance with 
the provisions of said Section 304, refused delivery of said 
silk from customs custody until an amount equal to 10*/ of 
the value of said silk should be paid to and deposited with 
him, as required by said Section 304(b), and until said silk 
should be marked in accordance with the provisions of the 
section, as required by said Section 304 (c). 

8. While said merchandise was in customs custody, said 

plaintiff Bustese, through its agents, paid to and 
4 deposited with the said Collector of Customs the 

amounts of 10'/ ad valorem, alleged by the said Col¬ 
lector to be due, under said Section 304 (b), upon said im¬ 
portations of raw silk; and said containers of said raw silk, 
before they were withdrawn from customs custody and en¬ 
tered the commerce of the United States, were caused to be 
marked by said Bustese, or its agents, in legible English 
words, in a conspicuous place, in such manner as to indicate 
the country of origin of said silk. Upon such deposit of the 
amounts estimated to be due upon said shipments, and such 
marking of the containers of said silk, the Collector re¬ 
leased said shipments from customs custody for delivery, 
suspending final assessment of said alleged liability pend¬ 
ing action by the Secretary of the Treasury on the petition, 
hereinafter referred to, for remission or mitigation thereof. 

9. Section G1S of the Tariff Act of 1930, insofar as ma¬ 
terial to the issues herein involved, provides as follows: 

“Whenever any person * * * who has incurred, or is al¬ 
leged to have incurred, any fine or penalty thereunder (that 
is, under the Tariff Act of 1930) files with the Secretary of 
the Treasury, * * * a petition for the remission of such fine, 
penalty, or forfeiture, the Secretary of the Treasury * * * 
if he finds that such fine, penalty, or forfeiture was incurred 
without willful negligence or without any intention on the 
part of the petitioner to defraud the revenue or to violate 
the law or finds the existence of such mitigating circum¬ 
stances as to justify the remission or mitigation of such 
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fine, penalty, or forfeiture, may remit or mitigate tlie same 
upon such terms and conditions as he deems reasonable and 
just, * * *.” 

10. While said raw silk was in the custody of the (pol- 
lcctor of Customs of New York, and before the deposit of 
all or any part of the sum of $69,106.80, claimed by daid 
collector to be due by reason of the omission of the country 
of origin mark on the containers of said silk, said plainitiff 
Bustese, on or about February 17, 1936, filed with the de¬ 
fendant, the Secretary of the Treasury, a petition 

5 wherein the said plaintiff set forth the facts relative 
to the importation of said merchandise, together with 
numerous additional facts showing that the failure of said 
plaintiff Bustese to mark the containers of said silk in such 
manner as to indicate the country of origin thereof was 
without willful negligence and without any intention on the 
part of the said plaintiff Bustese to defraud the revenue or 
to violate the law, and that such mitigating circumstances 
existed as to justify the remission or mitigation of said 
amount demanded by the collector. 

11. Thereafter, on or about July 31, 1936, the defendant, 

the Secretary of the Treasury, acting through one Wavjne 
C. Taylor, as Acting Secretary of the Treasury, refused;to 
determine whether or not the said failure to mark the said 
merchandise in such a manor as to indicate the country iof 
origin thereof was without willful negligence and without 
any intention on the part of the petitioner to defraud tjhe 
revenue or to violate the law, or to determine whether ior 
not such mitigating circumstances existed, upon the as¬ 
serted ground that said Section 304 (b) imposed a “duty” 
upon the said merchandise because of the failure to ma'rk 
it as aforesaid, and, did not impose a “penalty” within the 
meaning of said Section 618, and that, therefore, the Secre¬ 
tary of the Treasury was without jurisdiction under that 
section to remit or mitigate for any reason any of the 
amount so assessed. For the said reason said plaintiff’s 
petition was denied by the defendant, the Secretary of the 
Treasury. j 

12. Subsequently, the Collector of Customs at New York, 
by a liquidation of the entries hereinbefore specified, form¬ 
ally levied and assessed the amount of 10% of the value of 
said silk claimed by him to be due to the United States hy 
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virtue of said Section 304 (b) of the Tariff Act of 
6 1930, and applied against said liquidations the 

amounts estimated to be necessary to meet such ex¬ 
action theretofore paid to and deposited with him by plain¬ 
tiff. Statutory protests were thereafter duly filed, by or on 
behalf of plaintiff, against said liquidations. The dates of 
said liquidations, and the dates of filing and numbers of 
said protests, are as follows: 


Entry 

Date of 

Date of 

Date of 
Filing 

Collector \s 
No. of 

No. 

Entry 

Liquidation 

Protest 

Protest 

334120 

12/14/35 

11/24/36 

1/14/37 

1475 

335121 

12/19/35 

11/27/36 

y y 

y y 

339295 

1/ 8/36 

12/16/36 

y y 

y y 

374861 

6/19/36 

2/18/37 

3/13/37 

11393 


WHEREFORE, plaintiff prays that this Court render 
its judgment ordering and directing the defendant, Henry 
Morgenthau, as Secretary of the Treasury, to re-consider 
the aforesaid petition of the plaintiff, filed on or about the 
17th day of February, 1936, and to determine whether or 
not the failure of the plaintiff to mark the aforesaid mer¬ 
chandise in such manner as to indicate the country of origin 
was without willful negligence or without anv intention on 
the part of the plaintiff to defraud the revenue or to violate 
the law, and to determine whether or not such mitigating 
circumstances existed as to justify a remission or mitiga¬ 
tion of such assessment, and if the said defendant, in the 
exercise of sound judgment, finds that the failure of the 
plaintiff to mark the said merchandise in the said manner 
was without willful negligence or without any intention on 
its part to defraud the revenue or to violate the law, or that 
such mitigating circumstances existed, then to remit or 
mitigate the said assessment of $69,106.80 to the plaintiff 
upon such terms and conditions as he may deem reasonable 
and just; and for such other and further relief to which in 
the premises the plaintiff may be justly entitled. 


DEAN HILL STANLEY 
Attorney for Plaintiff. 


7 District of Columbia, ss: 


Dean Hill Stanley, being duly sworn, deposes and says 
that he is attorney for the plaintiff named in the foregoing 
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complaint; that he lias read the said complaint and knows 
the contents thereof; that he has prepared the said jeom- 
plaint from facts secured from documents submitted to him 
by the plaintiff and from information received from the 
plaintiff; that the plaintiff is an Italian corporation aijid is 
absent from the District of Columbia; that he verily be¬ 
lieves the facts stated in the complaint to be true. 

DEAN HILL STANLEY j 

Subscribed and sworn to before me this 29th day of Sep¬ 
tember, 1939. 

MARY V JUDGE 

(Notarial Seal) Notary Public, D. Cl 

My Commission expires May 16,1940 


Motion to Dismiss. j 

Filed December 2, 1939 

* * 3«C 

Comes now the defendant Henry Morgenthau, Jr., Secre- 
tarv of the Treasure, bv his attornevs, and moves to dismiss 
the complaint herein and for ground says:— 

1. The complaint fails to state a claim upon which relief 
can be granted; 

2. The act which the complainant seeks to compel I the 
defendant to perform is an act involving the exercise of 
judgment and discretion and is not a mere ministerial act; 

3. For other good and sufficient reasons apparent 
8 upon the face of the complaint. j 

DAVID A. FINE j 

United States Attorney 

JOHN L. LASKEY 
Assistant United States Attorney, 
Attorneys for Defendant. 

Memorandum 

March 5 1940 

i 

Motion of Defendant to dismiss complaint—argued and 
submitted. 

i 

j 

i 
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Judgment Dismissing Complaint 

Filed May 1 1940 

* * * 

This action came on to be heard at this term and there¬ 
upon, upon consideration thereof, it is this 1st day of May, 
1940, 

ADJUDGED, ORDERED, and DECREED, that the mo¬ 
tion of the defendant to dismiss the complaint be, and the 
same hereby is, granted and that the complaint herein be, 
and the same hereby is, dismissed. 

F. DICKINSON LETTS 
Justice . 

No objection as to form. 

DEAN HILL STANLEY 
Attorney for Plaintiff. 


9 Notice of Appeal 

Filed Mav 1 1940 
* 

* * * 

Notice is hereby given this 1st day of May, 1940, that 
Cotonificio Bustese, S. A. hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 1st day of May, 
1940 in favor of Henry Morgenthau, Secretary of the Trea¬ 
sury of the United States of America, against said Coton- 
ilicio Bustese, S. A. 

DEAN HILL STANLEY 
Attorney for Cotonificio Bus¬ 
tese, S. A. 

The Clerk will please mail a copy of this notice to the 
United States Attorney for the District of Columbia, Court 
House, 'Washington, D. C. 


Memoranda 

Mav 1 1940 

Copy of Appeal Notice mailed to U. S. Attorney by Clerk. 
Cost Bond ($250.00) on appeal—filed. 
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10 Amended Assignment of Errors. 

Filed Mav 17 1940 


Comes now the plaintiff by its attorney and assign si the 
following errors which it asserts were committed bvj the 
District Court of the United States for the District of 
Columbia, to wit : 

1. The Court erred in failing and refusing to overrule 
the motion to dismiss. 

2. The Court erred in entering judgment dismissing; the 
complaint. 

3. The Court erred in not deciding and holding that 
upon the allegations of the complaint the plaintiff stated a 
cause of action entitling it to a judgment directing thej de¬ 
fendant, as Secretary of the Treasury, 

(a) To reconsider the petition of the plaintiff filed with 
him on the 17th day of February, 1936, and fully described 
in the complaint, and upon such petition to determine 
whether or not the failure of the plaintiff to mark the im¬ 
ported merchandise described in the complaint in siuch 
manner as to indicate the country of origin was without \yill- 
ful negligence or without any intention on the part of ;the 
plaintiff to defraud the revenue or violate the law, and fur¬ 
ther to determine whether or not such mitigating circum¬ 
stances existed as to justify a remission or mitigation of jthe 
assessment of $69,106.80 described in the complaint, an<J 

(b) If the defendant, as Secretary of the Treasury^ in 
the exercise of sound judgment, finds that the failure of the 
plaintiff to mark said merchandise in said manner Was 

without willful negligence or without any intention 
11 on its part to defraud the revenue or to violate the 
law, or that such mitigating circumstances existed, 
then to remit or mitigate said assessment to the plaintiff 
upon such terms and conditions as he might deem reason¬ 
able and just. 

Respectfully submitted, 

DEAN HILL STANLEY j 
Attorney for the Plaintiff 


I 
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Designation of Record. 

Filed May 10 1940 
# # * 

The Clerk will please prepare the record on appeal in 
this case and include therein the following: 

1. Complaint. 

2. Motion to dismiss complaint. 

3. Memorandum of argument of motion to dismiss. 

4. Judgment dismissing complaint. 

5. Notice of appeal with date of filing and memorandum 
of mailing of copy to defendant. 

6. Memorandum of filing of bond for costs. 

7. Assignment of errors. 

8. This designation of record. 

DEAN HILL STANLEY 
Attorney for the Plaintiff. 

Service of a copy of the foregoing Designation of Record 
acknowledged this 10th day of May, 1940.—No counter 
designation 

JOHN L. LASKEY 
Asst. U. S. Atty. 

EDWARD M. CURRAN 

J. L. L. 

United States Attorney 

Attorney for the Defendant. 


12 Amendment to Designation of Record. 

Filed May 17 1940 
* # * 

The (Jerk will please include in the record on appeal, 
in addition to the documents designated in the original 
Designation of Record filed herein, except Item 7, Assign¬ 
ment of Errors, the following: 

1. Amended Assignment of Errors. 

2. This amendment to the Designation of Record. 

(NOTE: The Clerk need not include in the record the As¬ 
signment of errors designated in the original Designation 
of Record filed herein.) 

DEAN HILL STANLEY 
Attorney for the Plaintiff. 
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Service of a copy of the foregoing Designation of Record 
acknowledged this 17th day of May, 1940. Defendant con¬ 
sents to the inclusion of the Amended Assignment of Errors 
in the record and the omission of the original Assignment 
of Errors previously filed. There will be no counter desig¬ 
nation of record. I 


EDWARD M. CURRAN 

J. L? Xj. 


United States Attorney 
Attorney for the Defendant. 


13 District Court of the United States for the 

District of Columbia 

j 

United States of America, 

District of Columbia , $$: | 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 12, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 4272, Civil Action, 
wherein Cotonificio Bustese, S. A., is Plaintiff and Hepry 
Morgenthau, Jr., Secretary of the Treasury of the United 
States of America, is Defendant, as the same remains uppn 
the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe i|iy 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 18th day of May, 1940. 

C. E. STEWART, 

(Seal) Cleric. j 

Endorsed on Cover: No. 7682 Cotonificio Bustese, S. A., 
Appellant, vs. Morgenthau &c. United States Court of 
Appeals for the District of Columbia Filed May 23 1940 
Joseph W. Stewart, Clerk. j 
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April Term, 1940 
No. 7682 


Special Calendar 


Cotonificio Bustese, S. A., Appellant , 

v. 

Henry Morgenthau, Jr., 
Secretary of the Treasury of the 
United States of America 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

i 

This action was begun in the District Court of j the 
United States for the District of Columbia on September 
29, 1939, by the filing of a complaint for judgment to 
compel the defendant to exercise jurisdiction under Sec¬ 
tion 618 of the Tariff Act of 1930, c. 497, 46 Stat. |757 
(R. 1). The District Court had jurisdiction under Rule 



2 


81(b) of the Federal Rules of Civil Procedure. This 
jurisdiction is equivalent to that possessed by the Dis¬ 
trict Court under Section 68 of the Code of Law for the 
District of Columbia (1929 Edition, Title 18, Section 57) 
to issue writs of mandamus, prior to the promulgation 
of the Rules of Civil Procedure, the cited section of which 
abolished writs of mandamus and provided for relief here¬ 
tofore available by mandamus by appropriate action. 

The defendant moved to dismiss the complaint upon 
the principal grounds that the complaint failed to state a 
claim upon which relief could be granted and that the act 
which the plaintiff sought to compel the defendant to per¬ 
form is an act involving the exercise of judgment and dis¬ 
cretion and is not a mere ministerial act (R. 7). After 
argument and consideration, the District Court, without 
filing an opinion or stating the reasons therefor, directed 
the entry of judgment dismissing the complaint. This 
judgment was filed on May 1, 1940 (R. 8 ). Thereupon 
this appeal was prosecuted (R. 8). 

This Court has jurisdiction under Section 226 of the 
Code of Law for the District of Columbia (1929 Edition, 
Title 18, Section 26). 


STATEMENT OF THE CASE 

The appellant is an Italian corporation (R. 1 *. During 
the latter part of 1935 and the first part of 1936 it exported 
from Italy 1,949 bales of Italian raw silk, of which it was 
the owner, valued at about $691,068.00. This silk was 
imported into the United States and entered at the New 
York Customs House (R. 2). 

The silk was exempt from duty under paragraph 1763 
of the Tariff Act of 1930, c. 497, 46 Stat. 681, but under 
section 304(a) of that Act, c. 497, 46 Stat. 687, and regu¬ 
lations of the Secretary of the Treasury made in accord¬ 
ance therewith, the container of this merchandise was 
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required to be marked, stamped, branded or labeled in 
legible English words in such manner as to indicate the 
country of origin, in this instance, Italy (R. 3). 

When the silk arrived in the United States, the con¬ 
tainers were not marked as required and the Collector 
of Customs at the Port of New York, which was the Iport 
of entry, refused to deliver the silk from customs cus¬ 
tody until an amount equal to ten per centum of its value 
was paid to him and until the silk was marked as re¬ 
quired (R. 4). i 

In accordance with the exactions of the Collector of Cus¬ 
toms, the appellant paid and deposited with him the sum 
of $69,106.80, which was ten per centum of the value of 
the merchandise (R. 4). The silk was then marked in 
accordance with the requirements to show the country of 
its origin and was thereupon released from customs cus¬ 
tody (R. 4). 

While the silk was in the custody of the Collector of 
Customs at New York, and before the payment of'the 
$69,106.80 to the Collector, appellant, on or about Feb¬ 
ruary 17, 1936, filed with the appellee, the Secretary of 
the Treasury, a petition in which the appellant set forth 
the facts relative to the importation of the merchandise 
as hereinbefore related, together with numerous addi¬ 
tional facts showing that the failure of the appellant to 
mark the containers of the said silk in such manner a& to 
indicate the country of origin thereof was without willful 
negligence and without any intention on the part of the 
appellant to defraud the revenue or to violate the law, and 
that such mitigating circumstances existed as to justify 
the remission or mitigation of the said amount demanded 
by the Collector of Customs (R. 5). ! 

On July 31, 1936, the appellee refused to determine 
whether or not the failure to mark the merchandise j as 
required was without willful negligence and without any 
intention on the part of the appellant to defraud the rev¬ 
enue or to violate the law and refused to determine whether 
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or not such mitigating circumstances existed. The basis 
of the appellee’s refusal to consider the circumstances 
which might excuse the failure to mark was asserted to 
be that the exaction of ten per centum of the value of the 
merchandise was a duty as distinguished from a penalty 
and that, therefore, the appellee was without jurisdiction 
to remit or mitigate the exaction for any reason (R. 5). 

Thereafter the Collector of Customs assessed the amount 
of ten per centum of the value of the silk claimed by him 
to be due to the United States and applied against the 
liquidation the amount he had estimated to be due and 
which had been deposited with him by the appellant (R. 
5-6). 

The appellant, believing that the Secretary of the Treas¬ 
ury was in error in holding that he had no jurisdiction 
to consider the appellant’s petition for remission or miti¬ 
gation of the exaction made by the Collector, filed its com¬ 
plaint (R. 1-61 in the District Court praying for judg¬ 
ment requiring the Secretary of the Treasury to take 
jurisdiction of appellant’s petition and to determine 
whether or not the failure of appellant to mark the afore¬ 
said merchandise in such manner as to indicate the coun¬ 
try of origin was without willful negligence or without 
any intention on the part of the appellant to defraud the 
revenue or to violate the law and to determine whether 
or not there were such mitigating circumstances as to en¬ 
title the appellant to a remission of all or a part of the 
exaction which the Collector of Customs had made in the 
amount of $69,106.80. 

It should be observed that the complaint (R. 1-6) does 
not seek to have the court interfere with the exercise by 
the Secretary of the Treasury of his judgment as to 
whether or not the facts submitted by the appellant war¬ 
rant a remission of the exaction in whole or in part. It 
merely asks the Court to require the Secretary of the 
Treasury lo assume jurisdiction and exercise his judgment 
in this regard as it will be insisted the statute requires. 
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STATUTES INVOLVED 

i 

Section 304(a) of the Tariff Act of 1930, c. 497* 46 
Stat. 687, U. S. C. Title 19, Section 1304(a) provides:'! 

“(a) MANNER OF MARKING.—Every article 
imported into the United States, and its immediate 
container, and the package in which such article is 
imported, shall be marked, stamped, branded, or; la¬ 
beled, in legible English words, in a conspicuous place, 
in such manner as to indicate the country of origin 
of such article, in accordance with such regulations 
as the Secretary of the Treasury may prescribe. Snch 
marking, stamping, branding, or labeling shall b^ as 
nearly indelible and permanent as the nature of ithe 
article will permit. The Secretary of the Treasury 
may, by regulations prescribed hereunder, except any 
article from the requirement of marking, stamping, 
branding, or labeling if he is satisfied that such article 
is incapable of being marked, stamped, branded,; or 
labeled, or can not be marked, stamped, branded^ or 
labeled without injury, or except at an expense Eco¬ 
nomically prohibitive of the importation, or that ithe 
marking, stamping, branding, or labeling of the im¬ 
mediate container of such article will reasonably in¬ 
dicate the country of origin of such article.” 

; 

The Secretary of the Treasury had by regulation pro¬ 
vided that the containers of merchandise in question, rather 
than the merchandise itself, should be marked (Paragraph 
6 of the complaint, R. 3). j 

Section 304(b) of the Tariff Act of 1930, c. 497, 46 Stat. 
687, U. S. C. Title 19, Section 1304(b) provides: 

“(b) ADDITIONAL DUTIES FOR FAILURE jTO 
MARK.—If at the time of importation any article 
or its container is not marked, stamped, branded,! or 
labeled in accordance with the requirements of this 
section, there shall be levied, collected, and paid ion 
such article, unless exported under customs super¬ 
vision, a duty of 10 per centum of the value of such 
article, in addition to any other duty imposed by law, 
or, if such article is free of duty, there shall be levied, 
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collected, and paid a duty of 10 per centum of the 
value thereof.” 

Section 618 of the Tariff Act of 1930, c. 497, 46 Stat. 

757, U. S. C. Title 19, Section 1618 provides: 

“Whenever any person * * * who has incurred, or 
is alleged to have incurred, any fine or penalty there¬ 
under [that is, under the Tariff Act of 1930] files 
with the Secretary of the Treasury, * * * a petition 
for the remission or mitigation of such fine, penalty, 
or forfeiture, the Secretary of the Treasury * * * if 
he finds that such fine, penalty, or forfeiture was in¬ 
curred without willful negligence or without any in¬ 
tention on the part of the petitioner to defraud the 
revenue or to violate the law or finds the existence 
of such mitigating circumstances as to justify the 
remission or mitigation of such fine, penalty, or for¬ 
feiture, may remit or mitigate the same upon such 
terms and conditions as he deems reasonable and 
just, * * 


STATEMENT OF POINTS 

Appellant will rely upon the following points as grounds 
for the reversal of the judgment of the lower court: 

1. When the Collector of Customs exacted $69,106.80, 
which represented ten per centum of the value of the im¬ 
ported silk, from the appellant because of appellant’s fail¬ 
ure to mark, stamp, brand or label the containers of the 
silk in legible English words in such manner as to indi¬ 
cate the country of origin of the silk, in accordance with 
regulations promulgated by the Secretary of the Treasury 
under Section 304 (a) of the Tariff Act of 1930 (c. 497, 46 
Stat. 6871, he exacted a penalty as hereinafter shown, 
within the meaning of Section 618, Tariff Act of 1930, and 
when the appellant filed with the Secretary of the Treas¬ 
ury a petition for the remission or mitigation of the exac¬ 
tion, setting forth facts supporting its claim that the fail¬ 
ure so to mark occurred without willful negligence or with- 



7 


out any intention on the part of the appellant to defraud 
the revenue or to violate the law, and that mitigating'cir- 
cumstances existed, Section 618 of the Tariff Act of 1930 
(c. 497, 46 Stat. 767) imposed an absolute duty upon the 
Secretary of the Treasury to consider the petition of; the 
appellant and, after proper hearing, if necessary, toj de¬ 
termine whether such exaction was incurred without Will¬ 
ful negligence or without any intention on the part of 
the petitioner to defraud the revenue or to violate the law, 
and whether there existed such mitigating circumstances 
as to justify the remission or mitigation of the exaction.; 

Upon the refusal of the Secretary of the Treasury to 
take jurisdiction and make such determination, remission 
or mitigation, the District Court should direct him bv its 
judgment to assume jurisdiction, consider the petitioh of 
appellant upon the merits, and make such determination. 

2. The exaction by the Collector of Customs from; ap¬ 
pellant of $69,106.80, as aforesaid, constituted the imposi¬ 
tion of a penalty, within the meaning of Section 618 of! the 
Tariff Act of 1930 (ibid.) and the Secretary of the Treas¬ 
ury, therefore, had jurisdiction of appellant’s petitioh to 
secure mitigation or remission of the penalty upon its 
allegation that the facts showed that the failure to rhark 
the silk was without willful negligence or any intehtion 
to defraud the revenue or to violate the law, or that irri¬ 
gating circumstances existed such as would justify! the 
remission or mitigation of such penalty. j 

SUMMARY OF ARGUMENT 

POINT I. If the exaction by the Collector of Custjoms 
of the $69,106.80 constituted the imposition of a penalty. 
Section 618 of the Tariff Act of 1930 (c. 197, 46 Stat. 757) 
confers jurisdiction on the appellee to determine whether 
or not the failure of the appellant to mark the silk was 
in fact without such negligence or intention to defrauld or 
violate the law or whether such mitigating circumstances 
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existed, and authorizes the Secretary, if he so finds, to 
remit or mitigate the penalty upon such terms and 
conditions as he may deem just and reasonable. If the 
exaction was a penalty the statute imposes upon the ap¬ 
pellee a mandatory duty to consider the facts and circum¬ 
stances and make such determination. If the appellee 
fails or refuses to exercise the jurisdiction thus conferred 
he should be compelled by the District Court to assume 
jurisdiction and make a determination as to whether the 
failure to mark was without willful negligence or inten¬ 
tion to defraud the revenue or violate the law, and as to 
whether such mitigating circumstances existed as to jus¬ 
tify the remission or mitigation of such penalty. 

A judgment to this effect would in no manner consti¬ 
tute an interference with the exercise by the appellee 
of his independent judgment in making the determina¬ 
tion as required by the statute. It is conceded by the 
appellant that the exercise of the appellee’s judgment in 
making the determination cannot be controlled or inter¬ 
fered with by the judgment of the Court. 

Because the Court must determine in limine whether 
or not the exaction by the Collector of Customs was a 
penalty does not detract from the power of the Court, if 
it finds that the exaction was a penalty, to compel the 
exercise by the appellee of the jurisdiction conferred. In 
every instance where it is sought to compel administra¬ 
tive or judicial officers to assume jurisdiction, the Court 
must determine whether or not, as a matter of law, such 
officer possesses jurisdiction. Section 618 does not confer 
jurisdiction upon the Secretary of the Treasury to deter¬ 
mine whether the exaction was a penalty or a duty. The 
statute conferred jurisdiction upon the appellee to deter¬ 
mine whether the exaction should be mitigated or re¬ 
mitted if it is a penalty. Therefore, the question of law 
as to whether the appellee had jurisdiction must be deter¬ 
mined by determining whether the exaction is a penalty. 
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United. States ex rel. Louisville Cement Company v. 
Interstate Commerce Commission, 246 U. S. 638, 38 
Sup. Ct. Rep. 408; 

Interstate Commerce Commission v. United States 
of America ex rel. Humbolt Steamship Company', 224 
U. S. 474, 32 Sup. Ct. Rep. 556; 

Lane v. Hoglund , 224 U. S. 174,37 Sup. Ct. Rep.j 558; 

Roberts v. United States, 176 U. S. 221, 20 Sup. Ct. 
Rep. 376; 

Wilbur v. United States ex rel. Krushnic, 280 tJ. S. 
306, 50 Sup. Ct. Rep. 103; 

Ex parte Schollenberger, 96 U. S. 369. 

i 

i 

POINT II. The exaction of the $69,106.80 by thej Col¬ 
lector of Customs constituted the imposition of a penalty 
and not a duty. The silk was exempt from duty ijnder 
Paragraph 1763 of the Tariff Act of 1930 (c. 497, 46 Stat. 
681). The fact that Section 304(b) of the Tariff Act of 
1930 (c. 497, 46 Stat. 687) denominates the exaction a 
duty is not controlling. United States v. Constantine, 
296 U. S. 287, 56 Sup. Ct. Rep. 287. The exaction 
was imposed for the failure to perform a duty imposed 
by law and not for purposes of revenue. The case is con¬ 
trolled by the decision in Hehvig v. United States j 188 
U. S. 605, 23 Sup. Ct. Rep. 427, where the Supreme (Jourt 
held that the imposition of additional duties under Sec¬ 
tion 7 of the Customs Administrative Act of 1890 (c.i 407, 
26 Stat. 134), which provided for the levy of additional 
duties if the appraised value of an article of imported 
merchandise should exceed by more than ten per ceiitum 
the value declared in the entry, constituted the exaction 
of a penalty. The circumstances leading to the exaction 
both in the case at bar and in the Hehvig case differ in 
details but are analogous in principle. 

The great weight of authority sustains the contention 
of the appellant that the exaction herein discussed is a 
penalty as will appear from the discussion of the eases 
hereinafter. 


i 
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The provisions of Section 304(c) of the Customs Ad¬ 
ministrative Act of June 25, 1938 (c. 679, 52 Stat. 1078, 
U. S. C. A., Title 19, Section 1304(c), Cumulative Annual 
Pocket Part), passed subsequent to the occurrences herein 
discussed, and which specifically provided that the exac¬ 
tion made for failure to mark as required shall not be 
construed as a penalty nor remitted wholly or in part, 
nor payment thereof avoided for any reason, constitutes 
a legislative admission that the provisions of Section 
304(b) prior to this amendment imposed a penalty and 
not a duty. 

U. S. v. Wells , Fargo & Co., 1 Ct. Cust. Appls. 158; 

T. D. 31,211; 

Tilge v. U. S ., 2 Ct. Cust. Appls. 129, T. D. 31,622; 

American Express Co. v. U. S., 2 Ct. Cust. Appls. 

459, T. D. 32,207; 

Isler & Guye v. U. S., 10 Ct. Cust. Appls. 74, T. D. 

38,339. 


ARGUMENT 

I 

The Court should exercise its power to compel the ap¬ 
pellee to assume jurisdiction under Section 61S of the 
Tariff Act of 1930, and consider the facts surrounding 
the failure to mark the merchandise and determine 
whether the failure to mark was without willful negli¬ 
gence or without any intention on the part of the ap¬ 
pellant to defraud the revenue or to violate the law, 
and whether there existed such mitigating circum¬ 
stances as to justify the remission or mitigation of 
the penalty. 

Like any other tribunal upon which jurisdiction in any 
particular circumstances is conferred, the appellee had 
to determine whether he had jurisdiction to consider the 
merits of appellant’s claim for remission or mitigation 
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of the exaction. To determine whether he had jurisdic¬ 
tion the appellee had to determine whether the exajction 
was a penalty or a duty, but this was not the purpose for 
which jurisdiction was primarily conferred. 

As will be demonstrated by the cases, unless the court 
may examine the correctness of the appellee's deter¬ 
mination as to whether or not the exaction was a iduty 
or a penalty there will be no way to review the question 
as to whether or not the appellee had properly refused 
to consider the case. Every administrative officer or 
Court upon whom jurisdiction to act in particular Cases 
is conferred is met in limine with the question as to 
whether a given case comes within the jurisdiction; con¬ 
ferred. To decide this the officer or Court must decide a 
question of law. Because the question decided in deter¬ 
mining whether jurisdiction exists is a question of! law 
does not prevent a proper court from re-examining the 
question and determining whether the officer had author¬ 
ity which he had incorrectly refused to exercise. 

This is in no sense of the word an examination by the 
court of the decision on the merits of the officer in a 
case in which the officer had exercised the jurisdiction 
conferred upon him. 

The cases cited in the brief of appellee in the District 
Court in support of the motion to dismiss are undoubtedly 
sound on the fundamental that the writ of mandamus 
cannot in general be employed to control executive jdis- 
cretion. But, as hereinafter shown, they do not touch 
upon an important exception to that rule, well estab¬ 
lished by the authorities, upon which this case turns, wljiich 
is that the obligation to assume a jurisdiction conferred 
by law is a ministerial duty, the performance of which 
will be compelled by the courts when the executive re¬ 
fusal to assume jurisdiction is based upon an erroneous 
construction of a statute. 

In the case at bar the appellee did not exercise {the 
jurisdiction conferred upon him to examine the facts hnd 
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determine whether the amount exacted of the appellant 
was without willful negligence or without any intention 
on the part of the appellant to defraud the revenue or to 
violate the law or whether mitigating circumstances ex¬ 
isted such as would justify the remission or mitigation of 
such exaction. He refused to do this because he decided 
he had no jurisdiction because the exaction was not a 
penalty. It is to review this decision that the present 
case has been brought. 

In United State* ex rel. Louisville Cement Company v. 
Interstate Commerce Commission , 246 U. S. 638, 38 Sup. 
Ct. Rep. 40S, a petition for writ of mandamus was filed 
in the Supreme Court of the District of Columbia by the 
relator to compel the Interstate Commerce Commission 
to assume jurisdiction and decide a case before it. 

The relator had filed a claim in the Interstate Com¬ 
merce Commission against a railroad company which had 
erroneously but unintentionally overcharged the relator 
for shipments made. The railroad company consented 
to an order of the Commission returning the excess 
charges. 

The Commission assumed jurisdiction of a part of the 
claim in order to refund, but as to another part of the 
claim it held that it had no jurisdiction because the claim 
had not been filed within two years after the shipments 
upon which the tariffs had been paid had been delivered. 

In the mandamus proceedings both the Supreme Court 
of the District and this Court held that it could not inter¬ 
fere with the exercise by the Commission of discretion 

committed bv law to it. 

%> 

The Supreme Court held that while the requirement 
relative to the two years was a jurisdictional requirement, 
that the Commission had misinterpreted the statute and 
that, as a matter of fact, the two year period had not run 
because the period of limitation under the Interstate Com¬ 
merce Commission Act began to run from the time when 
the freight charges were actually paid and not when the 
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shipments were delivered. The charges had been: paid 
within two years of the proceeding in the Commission. 
The Supreme Court, therefore, held that the writ of; man¬ 
damus should issue directing the Commission to dispose 
of the claim in controversy under the construction of the 
statute placed upon its jurisdiction by the Supreme Court. 

The Supreme Court with respect to the nature of the 
remedy sought said: 

“The unusual and purely fortuitous circumstance, 
that the character of this jurisdictional limitation on 
the power of the Commission chances to be such that 
the giving of a correct construction to it must result 
in determining the character of the decision which 
the Commission must render when the case is returned 
to it, cannot affect the power of this court or that of 
the lower courts to define what that jurisdiction is 
under the act of Congress or the duty of the Commis¬ 
sion to accept and act upon such definition when 
announced.” 

i. 

In this case it will be observed that the Supreme Cjourt, 
in order to determine whether it should issue a writ of 
mandamus to compel the Interstate Commerce Commis¬ 
sion to take jurisdiction, was compelled to examine the 
question of law w’hich the Interstate Commerce Com¬ 
mission itself had previously examined to determine 
whether it had jurisdiction. The Interstate Commerce 
Commission had held that it did not have jurisdiction: The 
Supreme Court took the contrary view and held that the 
Commission did have jurisdiction and directed it to assume 
jurisdiction. As observed by the Court in this particular 
case, in determining the jurisdictional question the Court 
really determined what the decision of the Commission 
would have to be. This, however, was fortuitous and did 
not deprive the Court of jurisdiction to compel the Com¬ 
mission to perform its function. j 

In the case at bar the Court does not have to go to 
the length to which the Supreme Court went in the cited 
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case. The Court must determine whether or not the 
exaction under Section 304 (b) of the Tariff Act of 1930, 
c. 497, 46 Stat. 687, was a penalty or a duty, and if it 
determines that it was a penalty then it should enter a 
judgment compelling the defendant to assume jurisdic¬ 
tion and determine whether or not the penalty should be 
remitted or mitigated under the facts. This Court will 
not interfere with the exercise by the Secretary of his 
judgment as to whether or not the penalty should be 
remitted or mitigated. 

In Interstate Commerce Commission v. United States 
of America ex rel. Humbolt Steamship Company , 224 U. S. 
474, 32 Sup. Ct. Rep. 556, the Humbolt Steamship Com¬ 
pany, the relator, instituted an action in the Supreme 
Court of the District of Columbia praying for mandamus 
against the Interstate Commerce Commission to require 
it to take jurisdiction and proceed as required by the 
Interstate Commerce Act and grant the relief for which 
the steamship company had petitioned. 

The steamship company had previously instituted pro¬ 
ceedings before the Interstate Commerce Commission by 
filing a petition against certain railway and navigation 
companies to require those companies to file with the 
Commission, in accordance with the Interstate Commerce 
Act, certain information. 

Section 1 of the Interstate Commerce Act, c. 3591, 34 
Stat. 584, provided that its provisions should apply to any 
common carrier or carriers engaged in the transportation 
of passengers or property from one state or territory of 
the United States or the District of Columbia to any other 
state or territory of the United States or the District 
of Columbia. 

The companies involved were engaged in commerce be¬ 
tween a state of the United States and Alaska. 

The Interstate Commerce Commission dismissed the 
petition because it held that Alaska was not a territory. 

In the mandamus proceedings the Supreme Court of 
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the District, while holding that the Interstate Commerce 
Commission, in its opinion, had jurisdiction, dismissed the 
petition for writ of mandamus on the ground that ft had 
no power to require the Commission to act contraryj to its 
own judgment in the matter wherein after investigation 
it had reached a conclusion honestly and fairly. 

This Court reversed the decision and ordered the issue 
of the writ of mandamus directed to the Commission re¬ 
quiring it to take jurisdiction of the case and proceed 
therein as required by law. 

The Supreme Court affirmed this Court’s decisioii, and 
in so doing was required to determine whether Alaska 
was a territory within the meaning of the InterstateiCom- 
merce Act. It so determined and therefore held; that 
the Commission had jurisdiction. 


The Court said: I 

i 

“It is next contended by the Commission that fman- 
damus is not a proper proceeding to correct an jerror 
of law like that alleged in the petition.’ 

“The general principle which controls the issue of a 
writ of mandamus is familiar. It can be issued to 
direct the performance of a ministerial act, but not 
to control discretion. It may be directed against a 
tribunal or one who acts in a judicial capacity, to 
require it or him to proceed, the manner of doing so 
being left to his or its discretion. It is true therd may 
be a jurisdiction to determine the possession of juris¬ 
diction. Ex Parte Harding, 219 U. S. 363, £j5 L. 
ed. 252, 31 Sup. Ct. Rep. 324. But the full doctrine 
of that case cannot be extended to administrative 
officers. The Interstate Commerce Commissidn is 
purely an administrative body. It is true it may exer¬ 
cise and must exercise quasi judicial duties, blit its 
functions are denned, and, in the main, explicitly di¬ 
rected, by the act creating it. It may act of its! own 
motion in certain instances,—it may be petitioned to 
move by those having rights under the act. Itjmay 
exercise judgment and discretion, and, it may be,; can¬ 
not be controlled in either. But if it absolutely refuse 
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to act, deny its power, from a misunderstanding of 
the law, it cannot he said to exercise discretion. Give 
it that latitude and yet give it the power to nullify 
its most essential duties, and hoiv would its nonaction 
he reviewed? The answer of the Commission is, hy 
*a reversal hy the tribunal of appeal .’ And such a 
tribunal, it is intimated, is the United States com¬ 
merce court. 

“But the proposition is plainly without merit, even 
although it be conceded, for the sake of argument, that 
the commerce court is by law vested with the exclusive 
power to review any and every act of the Commission 
taken in the exertion of the authority conferred upon 
it by statute; that is, to exclusively review, not only 
affirmative orders of the Commission granting relief, 
but also the action of that body in refusing to award 
relief on the ground that an application was not en¬ 
titled to relief. This is so because the action of the 
Commission refusing to entertain a petition on the 
ground that its subject-matter was not within the 
scope of the powers conferred upon it would not be 
embraced within the hypothetical concessions! thus 
made. A like view disposes of the cases relied upon 
in which it was decided that certain departmental 
orders were not susceptible of being reviewed by man¬ 
damus. We do not propose to review the cases, as 
we consider them to be plainly inapposite to the sub¬ 
ject in hand.” (Italics supplied.) 

In this case the Interstate Commerce Commission de¬ 
cided it had no jurisdiction of the case brought before it 
because the commerce it was asked to regulate was not 
between a state and a territory, because Alaska, it held, 
was not a territory. The Supreme Court had to decide 
the question as to whether Alaska was a territory. Having 
decided that it was, the Supreme Court held that the 
Interstate Commerce Commission had incorrectly decided 
the question as to its jurisdiction and therefore writ of 
mandamus to compel it to take jurisdiction should issue. 

So in the case at bar, the appellee, in order to deny 
he had jurisdiction of the appellant’s case, was obliged to 
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hold that the amount exacted from the appellant was 
not a penalty. If it is a penalty, however, the Secretary 
had jurisdiction. Just as in the case last cited, ivhere 
the Court had to decide whether Alaska was a territory 
to determine whether the writ of mandamus should Issue, 
so in the case at bar the Court must determine < see itifra. ) 
whether the exaction from the appellant was a penalty. 
If the Court determines the exaction was a penalty it 
should issue its order requiring the appellee to assume 
jurisdiction of the case presented to him and ascertain 
whether the penalty should be remitted or mitigatejd. As 
was stated by the Supreme Court in the last cited case, if 
this is not true how can the nonaction of the appellee be 
reviewed. If the exaction is a penalty it is the legaj duty 
of the appellee to examine into the circumstances. jlf his 
decision on the question of his own jurisdiction is: final 
then he may erroneously, or even capriciously, violate the 
law and the persons to whom the remedy of petitioning 
him has been given are without recourse. 

In Lane v. Hoglund , 244 U. S. 174, 37 Sup. Ct. Rep. 558, 
a petition for writ of mandamus was filed in the Supreme 
Court of the District of Columbia against the Secretary 
of the Interior. The Supreme Court of the District re¬ 
fused the writ but this Court directed that it be granted. 

The petition sought to compel the issue by the Secre¬ 
tary of the Interior of a patent for a tract of land.| The 
statute provided for the issue of the patent after the |lapse 
of two years, which had expired, after certain occurrences, 
provided “there shall be no pending notice or protest 
against the validity of such entry”. 

i 

The Secretary of the Interior held that due to certain 
proceedings instituted by the Commissioner of the j Gen¬ 
eral Land Office there was a “pending notice of projtest.” 

The Supreme Court went into the question as to whether 
or not under the statute there was a pending notice of 
protest and held that there was not. For this reason the 


! 
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Supreme Court affirmed this Court’s decision and ordered 
the writ of mandamus to issue. 

The Court quoted from Roberts v. United States , 176 
U. S. 221, 20 Sup. Ct. 376, as follows: 

“ ‘Unless the writ of mandamus is to become prac¬ 
tically valueless, and is to be refused even where a 
public officer is commanded to do a particular act by 
virtue of a particular statute, this writ should be 
granted. Every statute to some extent requires con¬ 
struction by the public officer whose duties may be 
defined therein. Such officer must read the law, and 
he must therefore, in a certain sense, construe it, in 
order to form a judgment from its language what 
duty he is directed by the statute to perform. But 
that does not necessarily and in all cases make the 
duty of the officer anything other than a purely min¬ 
isterial one. If the law direct him to perform an act 
in regard to which no discretion is committed to him, 
and which, upon the facts existing, he is bound to per¬ 
form, then that act is ministerial, although depend¬ 
ing upon a statute which requires, in some degree, a 
construction of its language by the officer. Unless this 
be so, the value of this writ is very greatly impaired. 
Every executive officer whose duty is plainly devolved 
upon him by statute might refuse to perform it, and 
when his refusal is brought before the court he might 
successfully plead that the performance of the duty 
involved the construction of a statute by him, and 
therefore it was not ministerial, and the court would, 
on that account, be powerless to give relief. Such a 
limitation of the powers of the court, we think, would 
be most unfortunate, as it would relieve from judicial 
supervision all executive officers in the performance 
of their duties, whenever they should plead that the 
duty required of them arose upon the construction of 
a statute, no matter how plain its language, nor how 
plainly they violated their duty in refusing to perform 
the act required.’ ” 

In Wilbur v. United States ex rel. Krushnic, 280 U. S. 
306, 50 Sup. Ct. Rep. 103, a petition for writ of mandamus 
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was filed to compel the Secretary of the Interior to! issue 
a patent to oil lands. The Supreme Court of the District 
dismissed the petition. This Court reversed and the Su¬ 
preme Court modified and affirmed this Court’s decision. 

The Secretary of the Interior had refused the patent 
because he ruled that failure of the entryman to perform 
certain labor on the tract had brought about an extin¬ 
guishment of the right under an act passed subsequent 
to the entry. 

The Court took up and decided the question as to whjether 
the right had been extinguished and then held thajt the 
writ of mandamus should issue to compel the issue of 
a patent. 

The Court said: 

“In this case, the Secretary interpreted an^l ap¬ 
plied a statute in a way contrary to its explicit terms, 
and in so doing departed from a plain official dufcv. A 
writ of mandamus should issue directing a disposal of 
the application for patent on its merits, unaffected by 
the temporary default in the performance of assess¬ 
ment labor for the assessment year 1920; and; that 
further proceedings be in conformity with the views 
expressed in this opinion as to the proper interpreta¬ 
tion and application of the excepting clause of the 
Leasing Act of February 25,1920 (30 USCA Sec. 1931 
and of section 2324, Revised Statutes of the United 
States (30 USCA Sec. 28) . A writ in that forni fol¬ 
lows the precedent established by this Court in re¬ 
spect of the writ of injunction in Payne v. Central 
Pac. Ry. Co., 255 U. S. 228, 238, 41 S. Ct. 314, 65 L. 
ed. 59S, and Payne v. New Mexico, 255 U. S.! 367, 
373, 41 S. Ct. 333, 65 L. Ed. 6S0, as being better suited 
to the occasion than that indicated by the District 
Court of Appeals. As so modified, the judgment of 
that court is 
“Affirmed.” 

In Ex parte Schollenberger , 96 U. S. 369, a petition for 
a writ of mandamus was filed in the Supreme Count of 
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the United States to compel the judges of a circuit court 
to take jurisdiction of a case which they had refused to 
consider. The refusal of the lower court judges was 
based upon the fact that the defendant in the case before 
it was a corporation and that an agent of the corporation 
had been served within the jurisdiction of the court. The 
circuit court judges decided that this method of service 
did not bring the corporation within the jurisdiction of 
the circuit court as required by the Federal statute. The 
Supreme Court, in order to decide the case, had to decide 
the question as to whether in law there had been proper 
service upon the corporation so as to give the circuit court 
jurisdiction. The Supreme Court held that there had been 
such service and that the writ of mandamus should issue. 

In the case at bar the question the Court must decide 
is not whether there has been proper service, but whether 
or not the case presented to the appellee was of such a 
nature that he had jurisdiction to determine it. This 
specific question is whether or not the exaction was a pen¬ 
alty or a duty. 

The foregoing cases all hold that the decision of an 
administrative officer or body on the question of his or 
its jurisdiction to pass upon the issues in cases presented 
to them is one of law, which, even though it has to be 
decided initially by the administrative officer or body, 
may be reviewed by the courts to determine whether the 
decision upon jurisdiction is correct. In the case of a 
refusal by the administrative officer or body to take juris¬ 
diction and the court finds that the refusal is legally 
erroneous, a writ of mandamus or judgment should issue 
to compel the assumption of jurisdiction. 

In the case at bar the initial jurisdictional question is 
whether or not the amount exacted by the Collector of 
Customs is a penalty or a duty. If it is a penalty then 
appellee has jurisdiction to determine whether it should 
be remitted or mitigated. He has held that it is not a 
penalty and that he, therefore, has no jurisdiction. This 
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decision, however, is reviewable by this Court and; if it 
finds that the exaction was a penalty the Court should 
issue its judgment compelling the appellee to take juris¬ 
diction and to determine whether the penalty shoiild be 
mitigated or remitted, which determination will, of course, 
not be reviewable by any court if made in good faith. 

In the District Court appellee relied upon certain leases 
in support of his contention that for the court to examine 
the question as to whether he did in law have jurisdic¬ 
tion of appellant’s petition would be an interference; with 
the power vested in him to render his decision. None of 
these cases, upon examination, stands for this proposition. 
Where a statute confers jurisdiction upon an administra¬ 
tive officer to decide certain questions which involve! both 
questions of law and fact, it is manifestly true that the 
courts will not interfere with his decision upon either the 
questions of law or fact, although the court may not agree 
with his conclusion. This, however, is an entirely different 
situation from one in which the administrative officer is 
refusing to assume the jurisdiction conferred upon! him 
to decide the cases. In the one instance his decision goes 
to the merits of a case either upon the law or the facts 
or both in which he has jurisdiction. In the other;case 
he is refusing to exercise the jurisdiction, and in; this 
type of case the courts are bound to examine the correct¬ 
ness of his refusal and if he is in error in refusing to act, 
compel him to act by proper judgment. Of course! the 
administrative officer had decided a question of law in 
refusing to exercise jurisdiction, but this is an entirely 
different type of question than a question of law involved 
in the merits of a case upon which he acts after assuming- 
jurisdiction. 

The principal case relied upon by appellee in the Court 
below was United States ex rel. Dunlop v. Black , 128 0. S. 
40, 9 Sup. Ct. Rep. 12. In that case the Commissioner of 
Pensions was charged with the duty of determining whether 
or not the relator was entitled in law and fact to a pension 
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of a certain amount. The petition for a writ of man¬ 
damus sought to have reviewed the decision of the Com¬ 
missioner as to the right of the relator to receive a pension. 
The Commissioner had exercised his jurisdiction to make 
the decision but had decided against the relator. As the 
court said in its opinion (p. 48 > : “The Commissioner of 
pensions did not refuse to act or decide. He did act and 
decide.” The distinction between the cases where an ad¬ 
ministrative officer exercises jurisdiction and in the course 
of his exercise decides a question of law and the case where 
he merely decides a question of law as to his jurisdiction 
is clearly pointed out by the court in this case in the follow¬ 
ing passage of its opinion (p. 48 > : 

“The principle of law deducible from these two 
cases is not difficult to enounce. The court will not 
interfere by mandamus with the executive officers of 
the government in the exercise of their ordinary offi¬ 
cial duties, even where those duties require an inter¬ 
pretation of the law, the court having no appellate 
power for that purpose; but when they refuse to act 
in a case at all, or when, by special statute , or other¬ 
wise , a mere ministerial duty is imposed upon them , 
that is, a service which they are bound to perform 
without further question, then, if they refuse, a man¬ 
damus may be issued to compel them” (Italics sup¬ 
plied. ) 


In the case at bar the appellee did not exercise his juris¬ 
diction to determine whether the failure to mark the silk 
was due to willful negligence, intention to defraud the 
revenue or to violate the law. He refused to act because 
he decided he did not have jurisdiction, the jurisdictional 
question depending upon whether the exaction made by the 
Collector of Customs was a duty or a penalty. 

In United States ex rel. White v. Coe, 68 App. D. C. 218, 
95 F.(2d) 347, relied upon by appellee in the court below, 
petition for mandamus was filed to compel the Commis¬ 
sioner of Patents to dismiss an appeal by a patentee to 
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the Court of Customs and Patent Appeals from a decision 
of the Board of Examiners of the Patent Office. Petitioner 
claimed the right to have the case decided upon a hill in 
equity under Revised Statutes 4915 as amended! (35 
U.S.C.A. 63). This Court held that it was dodbtful 
whether the Commissioner had authority to dismiss the 
appeal and that, in any event, the Commissioner! was 
made the tribunal to decide the very thing he had decided. 
This is another case where an administrative officer or 
quasi judicial officer was exercising jurisdiction and imak- 
ing a decision on the merits of a situation in refusing 
jurisdiction and making no decision. 

In United States ex rel Kansas City Southern Railway 
Company v. Interstate Commerce Commission , 68 App. D. 
C. 396, 98 F. (2d) 268, and United States ex rel. United 
States Borax Company v. Ickes, 68 App. D. C. 399, 98 F. 

(2d) 271, also relied upon by appellee, this Court squarely 
held that it had not been established that there was any 
duty upon either respondent to act, and this dutjj' not 
appearing of course mandamus could not issue. 

In United States ex rel. Crow v. Mitchell , 67 App. D. C. 
61, 89 F. (2d) 805, another case relied upon by appellee, 
a petition for writ of mandamus was filed to compel the 
Civil Service Commission to terminate the employment of 
certain temporary employees of the Government anid to 
appoint petitioner. The Court held that the questiojn as 
to the President’s power, exercised in this instancy, to 
suspend the Civil Service rules was supported by a prac¬ 
tice of half a century and probably properly exercised 
under the statute and was not so lacking in probable 
correctness that his action could not be set aside by a writ 
of mandamus. This Court did say obiter that a writ of 
mandamus should not be used to interfere with a Govern¬ 
ment officer in the exercise of his ordinary duties. This 
is far, however, from holding that when there have been 
conferred upon an executive officer powers which he in- 
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correctly refuses to exercise the court will not compel him 
to assume jurisdiction. 

In Metropolitan Bridge Company , et al v. Federal Emer¬ 
gency Administration of Public Works, 67 App. D. C. 324, 
92 F. (2d) 475, relied upon by appellee, petition for writ 
of mandamus was filed to compel the Secretary of the 
Interior to consider the application of a petitioner for a 
loan. This Court held that the petitioner did not fall 
within the class of persons entitled to a loan. Palpably 
a petition for writ of mandamus would not be ordered 
under such circumstances. 

The final case upon which principal reliance upon this 
point was placed by the appellee in the lower court is 
Carlisle v. United States ex rel. Waters, 7 App. D. C. 517. 
Here again the question involved was not whether the 
officer in question should be compelled to exercise his juris¬ 
diction. He did exercise the jurisdiction and decided 
against the relator. Of course, this Court refused to inter¬ 
fere in his decision upon the merits of the case of which 
he had taken jurisdiction. The case was a petition for 
writ of mandamus to compel the Secretary of the Treasury 
to consider a claim made by a United States Attorney under 
a statute providing for payment of money under certain 
circumstances. The Court held that the Secretary had in 
fact considered the case. That no decision was made upon 
the point as to whether an executive officer who refuses 
to take jurisdiction could be compelled, if the Court found 
that the jurisdiction was granted, to exercise it. is evi¬ 
denced by the following passage from this Court’s opinion 
in the case: 

“Much able and learned argument has been ex¬ 
pended by counsel in this case on the subject of the 
authority of the courts of law at the suit of a citizen 
to control the action of the executive officers of 
the Government by the writ of mandamus. In 
that train of argument we do not deem it necessary 
here to follow: for we are clearly of opinion that the 
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Secretary of the Treasury has already done ip this 
case all that it is sought to have him do by me^ins of 
the writ of mandamus; and that therefore the; issue 
of the writ would be a nugatory and useless! act.” 

All of these cases cited by the appellee in the court ibelow 
are undoubtedly sound on the fundamental that the writ 
of mandamus cannot in general be employed to control 
executive discretion. They do not, however, touch; upon 
the important corollary to the rule well established Ipy the 
authorities and upon which this case turns, namely, that 
the obligation to assume jurisdiction conferred by jaw is 
a ministerial duty, the performance of which will be com¬ 
pelled by the courts when the executive refusal to assume 
jurisdiction is based upon an erroneous construction of 
the statute. 

| 

II. | 

The so-called “Additional Duty” imposed by Sec. 3(^4 (b) 
Tariff Act of 1930, is a “penalty” within the meianing 
of Section 618 of the Act. 

(a) The Nature of the Exaction Provided by Section 
304 (b) and the Decisions Interpreting Similar provisions 
demonstrate that it is a Penalty and not a Duty. 

i 

The appellee refused to determine whether or not the 
failure to mark the merchandise in such a manner! as to 
indicate the country of origin thereof was without vyillful 
negligence and without any intention on the part of peti¬ 
tioner to defraud the revenue or to violate the law,; or to 
determine whether or not such mitigating circumstances 
existed as would justify the remission or mitigation of such 
exaction, upon the asserted ground that Section 304 <b), c. 
497, 46 Stat. 687, imposed a “duty” upon the merchandise 
because of the failure to mark as aforesaid, and did not 
impose a “penalty” within the meaning of Section 618, and 
that, therefore, he was without; jurisdiction undeit that. 


i 


i 
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section to remit or mitigate for any reason any of the 
amount assessed. For these reasons the appellant’s peti¬ 
tion was denied (Paragraph 11 of the complaint, R. 5.) 

It appears, therefore, that the Secretary failed to con¬ 
sider upon the merits the petition for the remission or 
mitigation of the alleged liabilities herein under Section 
618, and denied the same because of his decision or find¬ 
ing, erroneously as appellant contends, that such liabilities 
are not “penalties.” 

If the importer (appellant i in these cases “has incurred, 
or is alleged to have incurred, any fine or penalty ” there 
can be no question whatever of the authority of the Sec¬ 
retary of the Treasury to remit or mitigate it upon the 
grounds stated in Section 618, and upon such terms and 
conditions as he deems reasonable and just. There is 
but one question presented on the question of his juris¬ 
diction and power to do so, viz: whether the so-called 
additional duty imposed by Section 304 (b> for failure 
to mark imported merchandise with the country of origin 
is a “penalty” within the meaning of said Section 618. 

That the additional duty is exacted for the failure to 
perform a duty imposed by law and not for purposes of 
revenue is clearly shown by the words of Section 304 
itself, which provides that every article imported into the 
United States and its immediate container (subject to 
such exceptions as may be made by the Secretary of the 
Treasury), “shall be marked, stamped, branded or la¬ 
beled, in legible English words, in a conspicuous place, 
in such manner as to indicate the country of origin of 
such article,” and for a failure to so mark provides: 

“ (b i ADDITIONAL DUTIES FOR FAILURE TO 
MARK.—If at the time of importation any article 
or Its container is not marked, stamped, branded, or 
labeled in accordance with the requirements of this 
section, there shall be levied, collected, and paid on 
such article, unless exported under customs super¬ 
vision, a duty of 10 per centum of the value of such 
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article, in addition to any other duty imposed by law , 
or, if such article is free of duty, there shall be levied, 
collected, and paid a duty of 10 per centum qf the 
value thereof.” (Italics supplied.) 

There is an exact parallel between additional duties 
imposed for failure of an importer to mark imported;mer¬ 
chandise with the country of origin and additional duties 
imposed for failure to declare a correct value for imported 
merchandise. Thus, upon the latter point, the Ia\y for 
many years was embodied in Section 7, of the Customs 
Administrative Act of 1890 (c. 407, 26 Stat. 131, ;134i, 
which provided in part: 

Sec. 7. * * * if the appraised value of any article 
of imported merchandise shall exceed by more ithan 
ten per centum the value declared in the entry, there 
shall be levied, collected and paid, in addition tb the 
duties imposed by law on such merchandise , a;fur¬ 
ther sum equal to two per centum of the total ap¬ 
praised value for each one per centum that sucli ap¬ 
praised value exceeds the value declared in the entry, 
* * *.” ( Italics supplied.) 

In 1893 the Secretary of the Treasury submitted to 
Attorney General Olney the question whether the so-called 
“additional duties” imposed by the above provision \yere 
penalties such as might be remitted in a proper cas^ by 
the Secretary of the Treasury. In his opinion, the Attor¬ 
ney General points out that this question was substantially 
decided in the affirmative by the Attorney General under 
prior acts of like import as long ago as 1843, and Upon 
an exhaustive review of the earlier statutes and judicial 
decisions reached the conclusion, and so advised the Sec¬ 
retary of the Treasury, that such additional duties wjere 
penalties and subject to remission like other fines, penal¬ 
ties and forfeitures (20 Opn. Atty. Genl. 660, T. D. 15946>. 
So far as research has disclosed the soundness of this 
exposition of the law has never been questioned. Regard¬ 
ing the essential nature of the imposition Mr. Olney said: 
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“On principle, it is clear that the so-called ‘addi¬ 
tional duty’ is a penalty. It is not provided for the 
purposes of revenue. It is no less a penalty because 
proof of fraud or other willful misconduct is not a 
necessary preliminary to its infliction. It is in its 
essence a fine inflicted to promote honesty; nor is it 
less a penalty because it is called something else. The 
law looks at facts not names.” 


The most comprehensive and compelling ruling on this 
question is contained in the case of Hel wig v. United 
States , 188 U. S. 605, 23 Sup. Ct. Rep. 427. There the 
Government sued in the Circuit Court to recover additional 
duties imposed under Sec. 7 of the Customs Administrative 
Act of 1S90, c. 407, 26 Stat. 134. The Circuit Court had 
jurisdiction to entertain suits for the recovery of duties, 
but not penalties, arising under the customs laws. The 
District Court had exclusive jurisdiction of suits for 
penalties. 

The Supreme Court reviewed, over a period of eighty 
years, the legislative and judicial history of additional 
duties, and reached the conclusion that they were indubit¬ 
ably penalties, and that the Circuit Court had no juris¬ 
diction to entertain a suit for their recovery by the Gov¬ 
ernment. Speaking for the court, Mr. Justice Peckham 
said in part ( pp. 610-611) : 

“Without other reference than to the language of 
the statute itself, we should conclude that the sum 
imposed therein was a penalty. It is not imposed upon 
the importation of all goods, but only upon the im¬ 
porter in certain cases which are stated in the statute, 
and it is clear that the sum is not imposed for any 
purpose of revenue, but is in addition to the duties 
imposed upon the particular article imported, and in 
each individual case when the sum is imposed it is 
based upon the particular act of the importer. That 
particular act is his undervaluation of the goods im¬ 
ported, and it is without doubt a punishment upon 
the importer on account of it. Whether the statute 
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defines it in terms as a punishment or penalty is not 
important, if the nature of the provision itself be of 
that character/’ I 


and, after commenting upon the disproportion between the 
appraised value and the additional duty as illustrating 
the penal nature of the imposition, the court said i p.j 6111 : 


“Now what can this be but a punishment, j or, in 
other words, a penalty for undervaluation, Whether 
innocently done or not? It certainly was no reward 
of merit, and whether called a ‘further sum’ ; or an 
‘additional duty’, or by some other name, the apiount 
imposed was so large in proportion to the value\of the 
merchandise imported, as to show beyond doubit that 
it was a sum imposed not, in fact, as a duty upon an 
imported article, but as a penalty and nothing, else.” 
< Italics supplied.) 


All of the many reasons given by the Supreme jCourt 
in the Helwig case, supra, as determinative of the penal 
nature of additional duties for undervaluation, apply with 
equal force to the additional duties imposed by Sectioh 304 
(b), c. 497, 46 Stat. 6S7, for failure to mark imported 
merchandise as required by Section 304 (a > of the Tariff 
Act of 1930, c. 497, 46 Stat. 687. j 

The latter, like the former, are not imposed upon the 
importation of all goods, but only on the importer in certain 
cases which are stated in the statute; the latter, like the 
former, are not imposed for any purpose of revenue, but 
in addition to the duties imposed upon the particular 
article imported; the latter like the former are not based 
generally upon the mere fact of importation but upon!par¬ 
ticular acts or omissions of the importer in connection iwith 
importation. In the former case the particular aqt at 
which the law aims is the failure of the importer to declare 
a correct value: in the latter case, his failure properly to 
mark his import: in both cases the additional duty; im¬ 
posed is without doubt a punishment upon the importer 
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for his particular act or omission. That the act or omis¬ 
sion, and not the importation, incurs the penalty is shown 
by the Act of June 25, 1938 < hereinafter discussed), which 
provides a locus poenitentiae, and permits the importer 
to avoid the penalty by marking the merchandise after 
importation. 

Moreover, the facts of the present case (set forth in the 
complaint», like the facts before the Supreme Court in the 
H el wig case, supra , illustrate the highly penal nature of 
the additional duties imposed by their disproportion to 
regular duties, and to the offense which is punished. 

In the Helivig case an additional duty of $9,067.68 upon 
an importation on which the regular duties amounted to 
$1,679.20 was regarded as highly penal. So in this case 
an additional duty of nearly $70,000.00 upon a staple 
commodity like raw silk, which is on the free list, cannot 
be regarded as other than disproportionate, nor can a fine 
of $70,000.00 be regarded otherwise than as a drastic 
penalty for an innocent omission of a legal requirement. 

In 1882, Mr. Attorney General Brewster held (17 Opn. 
Atty. Genl. 433) that the provision in Section 3176 of the 
Revised Statutes, which required the addition of 50 per 
cent to the tax upon taxable property owned by any person 
who neglects or refuses to make a return on such property, 
was a penalty , which might be remitted by the Secretary 
of the Treasury. (See also 23 Opn. Atty. Genl. 398.) 

A recent decision by the Supreme Court, in which a 
statute providing for an exaction was construed to deter¬ 
mine whether or not the exaction was penal, is found in 
United States v. Constantine , 296 U. S. 287, 56 Sup. Ct. 
223. In that case the Supreme Court affirmed the judg¬ 
ment of the Circuit Court of Appeals which held a special 
excise tax of $1,000.00, imposed by the Revenue Act of 
1926 on any person carrying on retail business of dealer 
in malt liquor contrary to laws of state or territory, to be 
a penalty. In its opinion, delivered by Mr. Justice Roberts, 
the Court said (p. 294) : 
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“In the acts which have carried the provision, the 
item is variously denominated an occupation tax, an 
excise tax, and a special tax. If in reality a penalty 
it cannot be converted into a tax by so naming it 
(United States v. La Franca , 282 U. S. 568, 572), 
and we must ascribe to it the character disclosed by 
its purpose and operation, regardless of name.f 


By Section 32 of the Tariff Act of July 24, 1897, c. 11, 
30 Stat. 212, Section 7 of the Customs Administrative Act 
of 1890, c. 407, 26 Stat. 134, was so amended as to provide 
that additional duties for under-valuation “shall not be 


construed to be penal, and shall not be remitted, nor; pay¬ 
ment thereof in any way avoided, except in cases arising 
from a manifest clerical error.” That amendment! was 

i 

doubtless intended to overcome the effect of the opinion 
of Attorney General Olney, supra. It recognizes the Neces¬ 
sity of affirmative statutory language to take from; such 
duties their inherent penal nature. That provisions of this 
character will be construed as penal by the courts, ip the 
absence of affirmative legislative declaration to thej con¬ 
trary, was clearly recognized by the Supreme Court ih the 
Helivicj case, supra , when it said: I 


“Congress may enact that such a provision jshall 
not be considered as a penalty or in the nature of 
one, with reference to the further action of the officers 
of the government, or with reference to the distribu¬ 
tion of the moneys thus paid, or with reference to 
its effect upon the individual, and it is the duty of 
the court to be governed by such statutory direction, 
but the intrinsic nature of the provision remains,land, 
in the absence of any declaration by Congress affecting 
the manner in which the provision shall be trehted. 


courts must decide the matter in accordance 
their views of the nature of the act.” i p. 613.) 


with 


# 


* 


* 


* 


* 


“By the act of July 24, 1897, chap. 11, §321 (30 
Stat. at L. 212), Congress has plainly directed jthat 
the additional duty therein spoken of shall not be 
construed as a penalty, and shall not be remitted nor 
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payment thereof in any way avoided, with the excep¬ 
tion stated in the statute. As this statute was passed 
subsequently to the importation mentioned in this 
case, it does not affect the question as to the character 
of the legislation which preceded it and which had no 
such provision as is contained in the last act.” (p. 616.) 

In Sheldon & Co. v. United Staten, 6 Ct. Cust. Appls. 516, 
T. D. 36143, the merchandise in question was entered 
under the Tariff Act of 1909, c. 6, 36 Stat. 11, and. although 
the appraised value exceeded the entered value, was not 
subject to additional duties for undervaluation under that 
act because it was subject to a .specific rate of duty. It 
remained in warehouse after the passage of the Tariff Act 
of 1913, c. 16, 38 Stat. 114, which changed the form of 
duty to an ad valorem rate, whereupon the collector as¬ 
sessed additional duties for undervaluation. The court 

held that the additional dutv could not be assessed under 

• 

the Act of 1913: that it was a penalty , within the doctrine 
of Helwuj v. United Staten , supra , and hence was not a 
“duty" within paragraph Q, Section IV. of the Tariff Act of 
1913, c. 16, 38 Stat. 114, providing that goods in warehouse 
on the date when that act went into effort ‘‘shall be subject 
to the duties imposed by this act , and to no other duty, 
upon the entry or withdrawal thereof.” The court said 
in part (p. 518) : 

“The present asserted imposition is not a priori a 
tax. It can only be made such by the legislative 
declaration that is to be so-called, and the purpose 
to relate such provision to a preexisting state of facts 
based upon a concluded act is not to be imputed to 
Congress in the absence of the clearest declaration of 
such intention.” 

Congress, of course, could have provided in Section 304 
(bi that the additional duty for the failure to mark im¬ 
ported merchandise as required by law should not be con¬ 
strued to be penal, and should not be remitted nor payment 
thereof in any way avoided, just as it has so provided in 
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connection with additional duties for undervaluation, j But 
it did not so provide in connection with the marking statute, 
from which it results, as observed by the Supreme Court 
in the Hel wig case, supra, that “the intrinsic nature of the 
provision remains”, and by the same authority it Would 
seem unquestionably to follow that that intrinsic nature 
is penal. (Congress did so provide in a subsequent act in 
connection with the marking statute, which is discqssed 
hereafter.) 

Even with respect to additional duties for undervalua¬ 
tion, the severity of the provision prohibiting their remis¬ 
sion by the Secretary of the Treasury has been neutralized 
for nearly fourteen years by the provision permitting their 
remission, in cases of proved good faith, by the United 
States Customs Court and formerly by the Board of gen¬ 
eral Appraisers ( Section 489, Tariff Acts 1922, c. 350, 42 
Stat. 962, and 1930, c. 497, 46 Stat. 725). This provision 
for their remission is the clearest recognition by Congress 
of the fact that such additional duties are penal in char¬ 
acter. Not only is there no justification for reading;into 
Section 304 (b) of the Tariff Act of 1930, c. 497, 46 $tat. 
687, a prohibition not contained in the language of the 
statute itself, against remission of the additional dpties 
for failure to mark but no reason exists for assuming that 
it was the policy of Congress, under that statute, to deny 
the right of remission in such cases. 

There are several decisions of the United States Court 
of Customs Appeals which have held that the imposition 
for failure to mark is a “duty” for the purpose of sus¬ 
taining the remedy by protest against such assessments, 
or for the purpose of determining whether such protest con¬ 
stituted due process of law. None of those cases has] de¬ 
cided, or laid down principles determinative of the question 
whether or not such duties are penal in a sense which 
would admit or preclude their remission or mitigation by 
the Secretary of the Treasury under Section 618. 

In Bradford Co. v. American Lithographic Co., 121 Ct. 
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Gust. Appls. 313, T. D. 40,318, it was held that the determi¬ 
nation of the collector that an imported article was legally 
marked was “classification” of the merchandise, such as 
would give a right of protest under Section 516 (b) of 
the Tariff Act of 1922, c. 356, 42 Stat. 971, permitting 
an American manufacturer to protest a “classification” of 
merchandise with which he was dissatisfied. No question 
whether the additional duty for failure to mark was a 
“duty” or a “penalty” arose in that case because no duty 
was assessed. The case turned solely upon the question 
whether the determination by the collector of the status 
of an article under the marking statute was “classification”. 

In Lewis & Conger v. United States , 13 Ct. Gust. Appls. 
22, T. D. 40,862, the importers claimed that the additional 
duty of 10 per cent imposed for failure to mark imported 
merchandise was a penalty, to impose which, without notice 
and hearing, deprived them of property without due pro¬ 
cess of law in violation of the Fifth Amendment of the 
Constitution. The court held in substance that the 10 per 
cent so collected was a “duty”, or, if not, that it was 
“exacted” as a duty, against which the importers had a 
right of protest and appeal which satisfied the requirements 
of due process. The court did not discuss the question 
whether the additional duty was penal in character. The 
implication seems clear that whether the imposition be 
considered as a revenue duty or as a penal duty, the right 
of protest would lie, and the requirements of due process 
were satisfied. A statement in the headnote which indi¬ 
cates the point decided to be that the additional duty in 
question “is a duty, not a penalty” is obviously erroneous. 

There is one case in which the Court of Customs and 
Patent Appeals has said, in so many words, that the addi¬ 
tional duties for failure to mark imports are not penal in 
character. That case is Kee Co. v. United States , 13 Ct. 
Cust. Appls. 105, T. D. 40,943. It involved, among other 
imports, one shipment which was exported from the for¬ 
eign country prior to the enactment of the Tariff Act of 
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1922, c. 356, 42 Stat. 858, there having been no provision 
for additional duty for failure to mark in force at the 
time of shipment. The shipment arrived in this country 
after the passage of the Tariff Act of 1922, which fotf the 
first time imposed the 10 per cent additional duty for failure 
to mark. As to this shipment, which was concededlyj not 
marked with the country of origin, counsel for the; im¬ 
porter claimed that the provision for the additional duty 
was a penal provision, that the offense of failing to mark 
the merchandise was committed token it teas shipped, \and 
that the law imposing a penalty would be, as to such Mer¬ 
chandise, an ex post facto law and unconstitutional, j All 
that the court said upon this subject is embodied in, the 
following quotation from its opinion (p. 108> : 

“In the case of Bradford Co. et al. v. American 
Lithographic Co., 12 Ct. Cust. Appls. 318, T. D. 40318, 
this court held that the additional duty provided! for 
in section 304 (a), supra, was ‘an ad valorem rate or 
unit amount of duty, based entirely upon the character 
or condition of the merchandise;’ that the assessment 
of such additional duty depended upon classification 
of the merchandise, and that such additional duty was 
not to be reyarded as penal in its nature. 

u The additional duty not being penal in its nature 
and Congress having plainly provided that such duty 
should be assessed upon all merchandise not marked 
in the manner provided by law which was imporjted 
into the United States ‘on and after the day following 
the passage of’ the Tariff Act of 1922, it was incum¬ 
bent upon the collector to assess the merchandise wjith 
an additional duty of 10 per centum of its appraised 
value.” (Italics supplied.) ! 

The fact is that the court did not hold in the cited 
Bradford Co. case that the additional duty in question was 
not to be regarded as penal in its nature. It did not $ay 
a word upon the subject in that case, nor was there any 
occasion for saying it. Neither did it decide the point; in 
the Lewis & Conger case, supra, nor in any prior decision 
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so far as can be ascertained by diligent research. The 
case of Helivig v. United States, supra (1S8 U. S. 605), 
and the opinion of Attorney General Olney (20 Opn. Atty. 
Genl. Olney, 660 >, and the opinions of other attorneys 
general upon the subject of additional duties for failure 
to declare correct valuation, and the close parallelism be¬ 
tween such additional duties and additional duties for 
fadhere to mark imported merchandise, do not seem to have 
been called to the attention of the court or considered by 
it. Of course, the additional duties for failure to mark 
were imposed for the offense of importing and not of 
shipping unmarked merchandise, and the tenuous claim 
of the importers could have been disposed of on that 
ground. But aside from this consideration, we submit that 
the Kee Co. case, supra, in no sense envisages or decides 
the question whether such additional duties are “penalties” 
within the jurisdiction of the Secretary of the Treasury 
to remit or mitigate penalties under Section 618. 

What has been said above with reference to the Brad¬ 
ford, Kee, and Lewis & Conger cases, supra, applies with 
equal force to two other decisions of the Court of Customs 
and Patent Appeals based upon those cases. The other 
cases are Sesquicentcnnial Exhibition Association v. United 
States, 19 C.C.P.A. 2S8, 290, T. D. 45,466; C. J. Tower v. 
United States, 21 C.C.P.A. 417, 428, 71 F. (2d) 438, 
T. D. 46,943. 

On the other hand, there are numerous expressions in 
the decisions of the Court of Customs and Patent Appeals 
entirely consistent with the theory that the imposition of 
additional duty for failure to mark imports was not in¬ 
tended as a revenue producing measure, but was penal 
in character. 

Thus the court has said, “The law was not intended so 
much to derive revenue as it was to protect the American 
manufacturer and purchaser of the merchandise”. ( United 
States v. American Sponge & Chamois Co., 16 Ct. Cust. 
Appls. 61, at p. 66; T. D. 42,731.) 
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In the United States v. Martorelli , 12 Ct. Oust. .j^ppls. 
327, T. D. 40,483, the court, throughout its opinion, [refers 
to the additional duty for failure to mark as a “penalty”, 
recognizes that the duty was first adopted in the Tariff 
Act of 1922, c. 356, 42 Stat. 936, Section 304 (a), because 
of representations made to Congress “that it was ijmpos¬ 
sible to enforce the penal provisions of the statute j( i. e., 
fine and imprisonment) against the nationals of foreign 
countries” (p. 330), and observes that “For a failure to 
mark the article of importation * * * Congress provided 
a penalty in the 10 per cent provision of the law, but for 
a failure to mark the container, or ‘package’, noi such 
penalty was imposed.” (p. 331.1 

In other decisions we find such expressions as thje fol¬ 
lowing: “The failure to mark the vegetables * * * should 
incur no penalty of additional duty”. (Yohalem <&| Dia- 
mand v. United States, 14 Ct. Cust. Appls. 92, at jj. 94; 
T. D. 41,586) ; “there was no authority for the imposition 
of a 10 per centum penalty for failure to mark the. con¬ 
tainers of imported merchandise” ( Smith & Nichols v. 
United States, 18 C.C.P.A. 16, at p. 18; T. D. 43,974) : 
“no penalty was properly collected because of the absence 
of such marking in this case”. (Kraft Phenix Cheese 
Corporation v. United States, 22 C.C.P.A. Ill, at p. 1114; 
T. D. 47,103.) , j 

In so far, therefore, as the court has said, in the Kep Co. 
case, supra, that the additional duty for failure to mark 
imported merchandise is not to be regarded as penal in 
its nature, its conclusion is not only in conflict with ex¬ 
pressions found in its own decisions in the other cited 
cases, but seems to be entirely out of harmony with the 
decision of the Supreme Court in the Helivig case, sypra, 
and with the legal principles applied for nearly a cenjtury 
by the Supreme Court and the Attorneys General of the 
United States as reviewed in the Helivig case and; the 
opinion of Attorney General Olney (20 Opn. Atty. Oenl. 
660). At the same time it is to be observed that, neither 
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in the Kee Co. case, nor in any other case, has the Court 
of Customs and Patent Appeals said that additional duties 
for failure to mark imports are not penal in character for 
the purpose of remission or mitigation under said Section 
618. 

Obviously, to designate an impost as a “duty” does not 
determine the question whether or not it is penal in char¬ 
acter, for the duty may be either a revenue duty or a 
penal duty. 

(b) The Enactment of Section 3 of the Act of June 25, 
1938, amending Section 304 of the Tariff Act of 1930, which 
provided that the Additional Duty for Failure Properly 
to Mark Imported Merchandise “Shall not be Construed 
to be Penal, and Shall not be Remitted Wholly or in Part 
ncr Shall Payment Thereof be Avoidable for any Cause” 
is a Congressional Admission that the Additional Duty 
Imposed by Section 304 (b) of the Tariff Act of 1930 was 
Intended to be a “Penalty,” and that it was Subject to 
Remission under Section 618 of That Act. 

The Customs Administrative Act of June 25, 1938 (c. 
679, 52 Stat. 1077* made important amendments to the 
marking provisions in Section 304 of the Tariff Act of 
1930, and, for the first time, provided that the additional 
duty for failure properly to mark imported merchandise 
should not be construed to be penal. Thus paragraph (c i 
of the amended Section 304 reads as follows (c. 679, 52 
Stat. 1078; U. S. C., Supplement V, Title 19, Sec. 1304 (c): 

“(c) ADDITIONAL DUTIES FOR FAILURE TO 
MARK.—If at the time of importation any article (or 
its container, as provided in subsection (b) hereof* 
is not marked in accordance with the requirements of 
this section, and if such article is not exported or 
destroyed or the article (or its container, as provided 
in subsection (b> hereof* marked after importation 
in accordance with the requirements of this section 
(such exportation, destruction, or marking to be ac- 
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complished under customs supervision prior to the 
liquidation of the entry covering the article, and to 
be allowed whether or not the article has remained in 
continuous customs custody), there shall be levied, 
collected, and paid upon such article a duty of 10 per 
centum ad valorem, ivhich shall be deemed tb have 
accrued at the time of importation, shall not bp con¬ 
strued to be penal , and shall not be remitted \vholly 
or in part nor shall payment thereof be avoidable for 
any cause. * * *” (Italics supplied.) 

The corresponding provision in Section 304 of the Tariff 
Act of 1930, subparagraph (b), did not contain the above 
italicized provision. 

We submit that the enactment of the italicized part of 
said subsection (c) of the new Section 304, above quoted, 
under the principle of the decisions hereinafter referred 
to, is a Congressional admission that the additional; duty 
imposed by Section 304 (b i of the Tariff Act of 1930 was 
penal in character, and that, if it possessed such character 
prior to said amendment, it was subject to remission under 
Section 618. 

The Court’s attention is directed to the following cases, 
the principles settled by which are quoted for brevity from 
a digest: | 

“Where subsequently enacted statutes include cer¬ 
tain language, this is legislative admission that lan¬ 
guage of former statute was not broad enough to 
include matters thus added.” U. S. v. Wells, Fargo 
& Co., 1 Ct. Cust. Appls. 158, T. D. 31,211. 

“When Congress, in enacting new tariff legislation, 
permits language to remain in the new act which 
covers the subject matter and, in addition, adds jother 
language relating to the same subject matter, it] is to 
be inferred that Congress meant to differentiate the 
provisions already employed.” Tilge v. U. $., £ Ct. 
Cust. Appls. 129, T. D. 31,662. 

“A deliberate change in the expression of aj law 
should be construed as an intent to change the ifiean- 
ing.” American Express Co. v. U. S.. 2 Ct. Cust. 
Appls. 459, T. D. 32,207. 
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“It is a cardinal rule of construction that a differ¬ 
ence in language must, when possible and consistent 
with the act, be accorded a difference in meaning.” 
Isler & Ginje v. U. S., 10 Ct. Gust. Appls. 74, T. D. 
38,339. 

Therefore, in ascertaining the legislative intent as to 
the scope and meaning of Section 304 of the Tariff Act of 
1930, subsequent as well as prior legislation may be exam¬ 
ined and considered. 

In United States v. Wells , Fargo & Co., 1 Ct. Cust. Appls. 
158, T. D. 31,211, the first case above cited, the court, in 
construing provisions in the Tariff Act of 1897, considered 
and in part rested its decision on a provision in the subse¬ 
quent act of 1909. In the syllabus it is stated: 

“2. Legislative Interpretation. The Congress by 
the tariff act of 1909, having placed rhodium speci¬ 
fically on the free list, must be taken inferentially to 
have intended theretofore to declare rhodium a duti¬ 
able article.” 

In that case it was contended that rhodium was free of 
duty under the provision for “platinum, unmanufactured” 
in paragraph 642, act of 1897, c. 11, 30 Stat. 200, because 
the record established that rhodium is one of the platina 
or platinum group which consists of six different elementary 
metals. 

The court in its opinion said i pp. 160, 161» : 

“Further light is thrown upon this aspect of the 
case by the language of Congress in the tariff act of 
1909. In the last act Congress has, in paragraph 595 
of the free list, specifically named all of this group 
in this language: 

Iridium, osmium, palladium, rhodium, and 
ruthenium and native combinations thereof with 
one another or with platinum. 

“Counsel for the Government contends, with much 
force, that this is a legislative interpretation of the 
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intent of Congress in the act of 1897. We are rather 
constrained to the view that it is a legislative admis¬ 
sion that the language of the act of 1897 was\ not 
sufficient to cover the omitted metals found in j this 
group and not named in the statute, and for that reason 
the respective sections of the free list, above quoted, 
pertinent to this subject, were not, and were not 
deemed by Congress, sufficiently broad to include! the 
omitted elements; hence its extended scope in the act 
of 1909.” (Italics supplied.) 

In this connection, the Court’s attention is directed to 
the close parallel between the amendment of Section 304, 
Tariff Act of 1930, effected by the Act of June 25, 1938, 
and the amendment of Section 7, Customs Administrative 
Act of 1890, c. 407, 26 Stat. 134, effected by Section 3j2 of 
the Tariff Act of 1897, c. 11, 30 Stat. 211-212 (both amend¬ 
ments containing the provision “shall not be construed to 
be penal”, etc.), which provision was definitely held in; the 
Helivig case, supra, not to be applicable to the earlier 
statute. 

We also point out that, under the provision in Section 
304 (c) of the Act of June 25, 1938 (1304 <c>, U. S. Cbde, 
Title 19), the 10 per cent imposition does not apply if! the 
article, or its container, is marked after importation. This 
follows from the language which imposes the 10 jper 
centum assessment only 

“if such article is not exported or destroyed orlthe 
article (or its container, as provided in subsection i(b) 
hereof) marked after importation in accordance \yith 
the requirements of this section (such exportation, 
destruction, or marking to be accomplished under 
customs supervision prior to the liquidation of | the 
entry covering the article, and to be allowed whether 
or not the article has remained in continuous customs 
custody), * * (Italics supplied.) 

It is clear, therefore, that the penalty, on the facts in 
the case at bar (the hales having been properly marked 
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before entering the commerce of the country, paragraph 
8 of complaint, R. 4 1 would not apply under the amended 
act, so that no purpose to deny remission or mitigation 
with respect to such penalty can be implied from the 
amendment of 1938, nor can that amendment give rise to 
any implication that Congress regarded the imposition of 
the additional duty, on the same facts, under the earlier 
statute, which it has taken such pains to ameliorate under 
the new act, as one which was beyond the power of the 
Secretary of the Treasury to remit or mitigate. 
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CONCLUSION 

| 

Upon the foregoing it is submitted: 

1. That the appellee erroneously decided that the exac¬ 
tion provided for in Section 304 (b) of the Tariff Act of 
1930 was not a penalty, thereby denying his jurisdiction 
to determine whether there should be a remission or miti¬ 
gation of the amount paid. 

2. That the exaction provided for in Section 304 (b) is 
a penalty, and, therefore, the appellee should have taken 
jurisdiction of the appellant’s petition and decided from 
the facts whether or not the penalty was incurred with¬ 
out willful negligence or without any intention onj the 
part of the appellant to defraud the revenue or to i vio¬ 
late the law, or whether there existed such mitigating 
circumstances as to justify the remission or mitigation 
of the penalty. 

3. That this Court should reverse the judgment oj^ the 

District Court and remand the case to that court with 
directions to deny appellee’s motion to dismiss the Com¬ 
plaint. | 

Respectfully submitted, 

Dean Hill Stanley, j 
Attorney for Appellant, 
Shoreham Building 1 , 
Washington, D. C.| 

Samuel Isenschmid. 

Thomas M. Lane, 

Of Counsel . 
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In the United States Court of Appeals for the 
District of Columbia 

i 

April Term, 1940 

i 

No. 7682 


COTONIFICIO BuSTESE, S. A., APPELLANT 

I 

V. 

Henry Morgenthau, Jr., Secretary of the Treasury of 
the United States of America 


BRIEF FOR APPELLEE 


statement of the case 

This case was heard in the lower court on the appellee’s 
motion to dismiss the complaint (R. 7). By the complaint 
appellant sought an order of the court directing the appellee, 
as Secretary of the Treasury, “to reconsider” a petition of the 
appellant for remission or mitigation of a sum levied, collected, 
and paid upon an importation of unmarked raw silk and to 
determine whether or not the failure of the appellant to mgrk 
the said merchandise was without willful negligence or with¬ 
out. any intention to defraud the revenue or to violate the 
law and to determine ^whether or not mitigating circumstances 
existed justifying the remission or mitigation requested (R. 6). 
The complaint sets out the statute providing “a duty of 10% 
of the value” of the unmarked importation (R. 2, 3) and also 
the provisions of the Tariff Act of 1930 empowering the Sec¬ 
retary of the Treasury to remit or mitigate “any fine lor 
penalty” incurred under the Tariff Act of 1930 if such fine ior 
penalty was incurred without willful negligence or withqut 
intention to defraud the revenue or to violate the law or if 
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such mitigating circumstances exist as to justify the remission 
or mitigation of the fine or penalty (R. 4, 5). The complaint 
recites the importation by the appellant of a quantity of raw 
silk not marked with the country of origin (R. 4); the levy, 
assessment, and payment of an amount equal to 10% of the 
value of said silk (R. 5, 6); the filing of a petition with the 
Secretary of the Treasury for the remission or mitigation of 
this amount (R. 5); and the denial by the appellee of the 
appellant’s petition (R. o). Appellee's motion to dismiss the 
complaint was sustained, and the complaint, accordingly, was 
dismissed (R. S). 


SUMMARY OF ARGUMENT 

Point I. The action of appellee in denying appellant’s peti¬ 
tion for the remission or mitigation of the amount that it 
assessed and collected under Section 304b of the Tariff Act 
of 1930 (c. 497, 46 Stat. 6S7) upon the ground that the said sec¬ 
tion imposed a duty upon the importation of merchandise and 
did not impose a penalty within the contemplation of Section 
618 of the Tariff Act of 1930 (c. 497, 46 Stat. 757) was a deter¬ 
mination by an executive officer of the Government involving 
the exercise of judgment and discretion and is, therefore, not 
reviewable in this action. 

The determination of the appellee that the exaction from 
appellant was a duty rather than a penalty did not constitute 
a denial of jurisdiction or a refusal to act and decide, but con¬ 
stituted action and decision upon appellant’s petition in a 
manner adverse to appellant. In so deciding the appellee was 
performing his entire function upon a matter committed to 
him by Congress. His decision was not a refusal to receive 
and consider appellant’s petition, but was a reception, consid¬ 
eration, and rejection thereof, and the fact that his decision 
was based on the absence of a necessary condition precedent, 
making it unnecessary to consider the balance of appellant’s 
petition, cannot be made a denial of jurisdiction such as is 
controllable by mandamus. 

Whether the appellee was right or wrong is not the question. 
The performance of his duties with respect to appellant’s peti¬ 
tion required an interpretation by him of the statutes involved 
and if his interpretation be a reasonable one the courts will 
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not interfere with his action, even though they might be Con¬ 
vinced that his interpretation is erroneous. 

Point II. The decision of the appellee that Section 304b of 
the Tariff Act of 1930 (c. 497, 46 Stat. 687) provides for a duty 
and not a penalty was right. Whether or not the exaction 
was imposed purely for purposes of raising revenue is ;not 
controlling, since it is well settled that the imposition of a tax 
or duty may be motivated by reasons other than that of rais¬ 
ing revenue. The fact that the exaction was determined by 
the condition of the goods at the time of importation and |not 
by any act or omission of the importer characterizes it as a 
duty and not as a fine or penalty. While the congressional 
denomination of the exaction of the duty may not be cion- 
trolling, it is persuasive. The case of Helwig v. United States, 
188 U. S. 605, is not controlling. 

I 

ARGUMENT 

I | 

Appellant’s entire contention in the first division of his 
argument is based upon the proposition that the action; of 
the appellee, in determining that Section 304b of the Tariff 
Act of 1930 imposed a duty and did not impose a penalty 
within the meaning of Section 618 of the Tariff Act of 1030, 
constituted a denial of jurisdiction by the appellee and a re¬ 
fusal by him to act or decide where the law impelled that!he 
act and decide. This characterization of appellee’s action! is 
not justified by the allegations of the complaint. On the con¬ 
trary, paragraph 10 of the complaint (R. 5) discloses that 
appellant’s petition was filed with the appellee and presum¬ 
ably was received by him. Paragraph 11 of the complaint 
(R. 5) discloses, not that the appellee arbitrarily or summarily 
refused appellant’s petition without consideration, but rather 
that he received and considered the said petition and “denied” 
it upon the ground “that said Section 304b imposed a ‘duty’ 
upon the said merchandise because of the failure to mark it las 
aforesaid and did not impose a ‘penalty’ within the meaniiig 
of the said Section 61S * * In his argument below, 

as here, appellant characterizes this action by the Secretary 
as a denial of jurisdiction and as a refusal to act or decide. 


4 


This characterization is not binding upon appellee or the court. 
This characterization was abandoned even by appellant in 
his prayer for judgment where he seems to exhibit an under¬ 
standing of the true nature of appellee’s action by asking that 
the court direct the appellee to “reconsider” the petition. 

It is the contention of the appellee that the filing of the 
appellant’s petition cast upon the appellee as Secretary of the 
Treasury the duty of deciding, first, whether or not a penalty 
had been incurred and. secondly, whether or not the circum¬ 
stances disclosed a case justifying remission or mitigation. His 
decision as to either or these points is not subject to review 
in this proceeding. 

The fact that appellee’s decision as to the first point that 
a condition precedent to the relief requested by the appellant 
did not exist in that no penalty had been incurred rendered 
it unnecessary to consider and determine whether or not cir¬ 
cumstances justifying a mitigation or remission existed, does 
not destroy the discretionary nature of the action taken by 
appellee. 

In the case of Commissioner of Patents v. Whiteley, decided 
in 1867, 4 Wall. 522, 18 L. Ed. 335, the court laid down the law 
governing appellant’s application. In that case it appeared that 
the Commissioner of Patents had denied an application of an 
assignee for a re-issue of a patent upon the ground that the as¬ 
signee was not such a one as the law entitled to a re-issue. On 
application to the then Supreme Court of the District of Co¬ 
lumbia, a writ of mandamus was awarded requiring the Commis¬ 
sioner to refer said application to the proper examiner or to 
otherwise examine, or cause to be examined, the application, 
and, as here, the contention was made that the action of the 
Commissioner of Patents constituted a refusal to act where 
the law required action. The Supreme Court rejected that 
proposition and said: 

The Commissioner found the question whether the 
assignee was such a one as the law* entitled to a re-issue 
lying at the threshold of his duties. It required his 
answ*er before he could proceed further. His decision 
was against the appellant. His examination of the sub- 
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ject was thorough and his conclusion was supported by 
an able and elaborate argument * * *. 

If the mandamus had ordered the Commissioner to 
allow the appeal, we should have held the order under 
wdrich it was issued to be correct, but the order was that 
he should proceed to examine the application. That, he 
had already done. The preliminary question which he 
decided was as much within the scope of his authority as 
any other which could arise. Having resolved it in the 
negative, there was no necessity for him to look further 
into the case. Entertaining such views, it would have 
been idle to do so. The question was vital to the appli¬ 
cation and its resolution was fatal so far as he was Con¬ 
cerned. Only the reversal of the tribunal of appeal 
could revive and cast upon him the duty of further 
examination. 

In a case strikingly similar to the appellant’s this court; ex¬ 
pounded the law governing the issuance of a writ of mandatnus 
in a manner which precludes the relief appellant seeks. Ini the 
case of Carlisle v. Waters, 7 App. D. C. 517, it appeared fhat 
Charles C. Waters, a former United States District Attorney for 
the Eastern District of Arkansas, sought a writ of mandamus 
to compel the Secretary of the Treasury to examine and con¬ 
sider certain accounts rendered by the relator for services per¬ 
formed in relation to internal revenue cases. The Secretary had 
rejected the claims upon the ground that, in his judgment, the 
statute made no provision for their payment. The lower court 
had directed that the writ issue, but on appeal by the Secre¬ 
tary this action was reversed. In the brief for the Secretary, 
reliance was placed on the case of Commissioner of Patents v. 
Whiteley, supra (Records and Briefs, Court of Appeals, D.|C., 
Vol. 39, Brief for Appellant, p. 8). In the course of the opinion, 
this court said: 

The prayer of the petition and the purpose of the \yrit 
are to require the Secretary to examine and consider ;the 
relator’s accounts, and upon such examination and con¬ 
sideration to determine what sum of money would be a 
just and reasonable compensation to the relator for ihis 
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alleged services. But upon the relator’s own showing, 
the Secretary has already done all this. He has ex¬ 
amined and considered the relator’s accounts; and in view 
of the statute under which compensation is claimed, he 
holds that the relator is not entitled to any compensa¬ 
tion, and has therefore disallowed his claim. It is diffi¬ 
cult to see what further the Secretary could have done, 
or could now be required to do; unless it be to confess 
that he was in error, to admit that his interpretation of 
the statute, which seems to have been the uniform inter¬ 
pretation given to it in all such cases by the Treasury 
Department for nearly twenty years, was wrong, to re¬ 
verse his decision, and to make to the relator the allow¬ 
ance which he claims. But we do not understand that 
the relator maintains the position that the courts may 
control the Secretary’s judgment in such cases or direct 
him in the decision which he must render; for in view 
of the uniform current of authority on the subject, no 
such position could be maintained for a moment. It is 
for the Secretary to make an adjudication of the relator’s 
claim; and from his judgment thereon there is no appeal. 
Xor is it proper in any case to make the writ of mandamus 
serve the purpose of a writ of error. The relator is not 
without remedy, if the Secretary has miscontrued the 
statute; but if there is any such misconstruction, which 
does not appear, it is not the province of a writ of man¬ 
damus to correct it. 

* * * * * 

The evident meaning of the statement is, not that the 
Secretary has not jurisdiction to act in such cases, and 
to examine and consider any and all accounts submitted 
to him under section S3S of the Revised Statutes, 
but that he is not authorized by that statute to make any 
allowance in cases such as that submitted by the relator. 
It is not a case of want of jurisdiction, or of a refusal to 
take jurisdiction, to pass upon a claim; but a case of 
refusal, after the claim has been examined and con¬ 
sidered, to allow it for the reason that the law does not 
make any provision for its payment. This is plainly 


7 


what the Secretary’s letter means. So far from refusing 
to take jurisdiction, he has taken jurisdiction, and he has 
adjudicated the claim and disallowed it. j 


There is no dearth of decisions delimiting the use of the jwrit 
of mandamus. The recent change in the rules governing civil 
procedure abolishing the writ of mandamus by name has! not 
affected the law of mandamus as theretofore set out in the de¬ 
cisions of the Supreme Court. In an early case the Supreme 
Court of the United States enunciated the principle of law con¬ 
trolling here. That was the case of United States ex rel. Du\ilap 
v. Black, 128 U. S. 40, 32 L. Ed. 354. There the relator sought 
by mandamus to compel the Commissioner of Pensions to re¬ 
issue certain pension certificates. The Commissioner of Pen¬ 
sions had refused to act because under his interpretation of the 
law no action was justified. After considering the cases of 
Kendall v. Stokes, 12 Pet. 524, 9 L. Ed. 1181, and Decatur v. 
Paulding, 14 Pet. 497,10 L. Ed. 559, the one granting, the other 
denying, the writ, the court at page 48 of the opinion stated i 


The principle of law deducible from these two ciises 
is not difficult to enounce. The court will not inter¬ 
fere by mandamus with the executive officers of |the 
government in the exercise of their ordinary official 
duties, even where those duties require an interpreta¬ 
tion of the law, the court having no appellate po>ver 
for that purpose; but when they refuse to act iiji a 
case at all, or when, by special statute, or otherwise, a 
mere ministerial duty is imposed upon them, that is, a 
service which they are bound to perform without fur¬ 
ther question, then, if they refuse, a mandamus mayj be 
issued to compel them. 

Judged by this rule the present case presents no dif¬ 
ficulty. The Commissioner of Pensions did not refuse 
to act or decide. He did act and decide. lie adopted 
an interpretation of the law adverse to the relator, ajnd 
his decision was confirmed by the Secretary of the In¬ 
terior, as evidenced by his signature of the certificate. 
Whether if the law were properly before us for con¬ 
sideration, we should be of the same opinion, or ol a 

2<'.2.S02—-40 2 
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different opinion, is of no consequence in the decision of 
this case. We have no appellate power over the Com¬ 
missioner, and no right to review his decision. That 
decision and his action taken thereon were made and 
done in the exercise of his official functions. They were 
by no means merely ministerial acts. 

Here, as there, the public officer involved has not refused to 
act and decide. He acted and decided. He has adopted an 
interpretation of the law adverse to the appellant and his de¬ 
cision in that regard was made and done in the exercise of an 
official function. It was not merely ministerial and is not re- 
viewable herein. 

The limitations upon the granting of a writ of mandamus 
are, as pointed out by this court in Seymour v. United States 
ex rel. South Carolina, 2 App. D. C. 240, founded on the prin¬ 
ciple of the division of powers inherent in our form of govern¬ 
ment. The court said: 

To the judiciary department is entrusted generally 
the interpretation of the laws, the determination of 
rights, and the application of remedies, and with the 
strong sense of their duties and obligations in this re¬ 
gard it is sometimes difficult for the courts to property 
appreciate the fact that the executive department is 
charged with perfectly independent duties, not alone by 
the supreme law, but also by legislation thereunder, 
which require the ascertainment of facts, involve the 
interpretation of laws, and in many respects call for the 
exercise of judgment and discretion by officers who are 
not required to be lawyers. And this independence is 
so complete, that no matter how gross an error may be 
committed, or however ill-advised the action of ail 
executive officer may be, in the execution of these du¬ 
ties, the courts are nevertheless powerless to interfere 
where no appeal to them is given. Public and private 
interests may suffer in instances, and rights may some¬ 
times be denied; but these alone do not authorize the 
interference of the courts with the duties of executive 
officers. 
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Greater evils could not exist under our systerh of 
government than would follow the usurpation by; the 
judiciary of powers not intrusted to them. 

Where the duty prescribed is plain and specific,! ad¬ 
mitting of no discretion, calling for the exercise of no 
judgment and the officer charged therewith refuses to 
perform it, to the injury or deprivation of the right of 
another, mandamus will lie to compel him to its per¬ 
formance. It will lie where the duties are discretion¬ 
ary, or even strictly judicial; never, however, to revise 
action that has been taken, but to compel reception Sand 
consideration, or the taking of jurisdiction provided, 
that when action shall have been taken, the party ag¬ 
grieved thereby would then have the right to appeal 
from the decision. [Italics supplied.] 

In that case it appeared that the State of South Carolina had 
filed an application with the Commissioner of Patents fori the 
registration of a trade-mark used by the State in the sale of 
intoxicating liquors. The Commissioner refused to register 
the trade-mark on the ground that the laws of the Stat$ of 
South Carolina did not authorize the State to trade in liquors 
outside of its own limits and that the said trade-mark \vas 
not, therefore, used in commerce with foreign nations, The 
then Supreme Court of the District of Columbia issued the 
writ, but its action was reversed by this court. This court 
stated the interpretation of the law adopted by the Commis¬ 
sioner and added: 

Grant that his decision on this and other points was 
erroneous; still, the construction of these laws wab a 
matter submitted to his discretion, and for the exercise 
thereof he is not responsible to the judicial power. j 

The fact that the Secretary’s decision in this case rested on 
a finding by him that, under his interpretation of the law, the 
necessary condition precedent to the granting of the relief 
sought by the appellant was absent, does not remove this case 
from the force of the authorities which preclude the court from 
interfering with an executive officer in the performance j of 
those of his duties involving the exercise of his discretion, j 
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In Riverside Oil Co. v. Hitchcock, 190 U. S. 316, 47 L. Ed. 
1074. it appeared that the Secretary of the Interior had re¬ 
fused to pass relator’s selection of land to patent for the 
reason that under the Secretary’s interpretation of the law the 
filing of an affidavit as to non-occupancy and non-mineral 
character of the land was a condition precedent to the vesting 
of selector’s title. The court said: 

Whether he decided right or wrong is not the ques¬ 
tion. Having jurisdiction to decide at all. he had neces¬ 
sarily jurisdiction and it was his duty to decide as he 
thought the law was and the courts have no power 
whatever under those circumstances to review his de¬ 
termination by mandamus or injunction. 

See also: 

Bates dr Guild Co. v. Payne, 194 U. S. 106, 4S L. Ed. 
894; 

U. S. ex rel. Todd v. Gongwer, 37 App. D. C. 555. 

In United States v. Fall, 51 App. D. C. 171, 277 F. 573, a 
case in which this court directed the writ of mandamus to is¬ 
sue, this court expounded the rule to be applied in mandamus 
cases in language which precludes the relief sought by the 
appellant: 

We do not overlook the well-established rule that 
mandamus will not lie to control the exercise of discre¬ 
tion by an executive officer. But that applies where 
the law reposes in the officer the power to do an act 
upon the fulfillment of certain conditions, and com¬ 
pliance therewith must be found by the officer as a 
condition precedent to granting relief, or where the 
construction of a statute is essential to determine 
whether the -party seeking relief under it comes within 
its provisions. In such a case the courts refuse to con¬ 
vert the writ of mandamus into a writ of error to review 
possible errors of the officer in his findings of fact or 
his interpretation of the law as a basis for reaching his 
conclusion. [Italics supplied.] 

See also: 

U. S. ex rel. Abilene & S. Ry. Co. v. Interstate Com¬ 
merce Commission, 56 App. D. C. 40, 8 F. (2d) 901. 
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Assuming, arguendo , that the Secretary of the Treasury has 
fallen into error in his construction of the statutes involved, 
nevertheless, his error is not reviewable in this proceeding. 
The learned counsel for the appellant contend that this is a 
proper case for directing the exercise of judgment and discre¬ 
tion. In other words, they contend that the familiar practice 
by which appellate courts direct inferior courts to decide a 
case while not directing them which way to decide it is!ap¬ 
plicable here, the District Court of the United States for;the 
District of Columbia having to that extent appellate jurisdic¬ 
tion over the Secretary of the Treasury. Neither the Supreme 
Court of the United States nor this court have committed 
themselves to any such proposition. 

In U. S. ex rel. Dunlap v. Black, supra, it is settled that 
executive officers have wide jurisdiction in the matter of Con¬ 
sidering doubtful laws and, while the courts may in proper 
cases construe the laws for themselves and overrule the deci¬ 
sions of the executive officers insofar as the courts have juris¬ 
diction, nevertheless, they cannot base power to issue the \Vrit 
of mandamus upon the mere fact that error was committed. 
The power to issue that extraordinary writ extends only to 
the compulsion of ministerial acts directed by unambiguous 
statutes. It can hardly be contended by learned counsel |for 
the appellant that the interpretation of the law adopted!by 
the Secretary of the Treasury is entirely arbitrary and un¬ 
reasonable. If that were so, it does not seem that they wopld 
find it necessary to devote more than half of the argument; in 
their brief to the development of the proposition that the 
so-called additional duty is a penalty within the meaning! of 
the law under consideration. The applicable rule of law! is 
that where the action of the executive officer is based upon 
his interpretation of a statute or statutes and his interpreta¬ 
tion is a possible and reasonable interpretation the courts are 
without authority to control his decision, even though they 
be of the opinion that his interpretation of the law j is 
erroneous. ; 

Interstate Commerce Commission v. N. Y., N. H. & 
H. R. Co., 2S7 U. S. 178, 77 L. Ed. 248; 
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Wilbur v. U. S. ex rel. Kadrie, 281 U. S. 206, 74 L. Ed. 
809; 

U. S. ex rel. Hall v. Payne, 254 U. S. 343, 65 L. Ed. 
295; 

U. S. ex rel. Ness v. Fisher, 223 U. S. 6S3, 56 L. Ed. 
610; 

Lochren v. Long, 6 App. D. C. 486; 

Messenger v. Wight, 15 App. D. C. 463; 

U. S. ex rel. Phillips v. Hitchcock, 19 App. D. C. 237; 

U. S. ex rel. Schwerdtfeger v. Brownlow, 45 App. 
D. C. 412; 

U. S. ex rel. Ashley v. Roper, 48 App. D. C. 69; 

U. S. ex rel. Jarman v. Work, 56 App. D. C. 124, 
10 F. (2d) 989, cer. den. 270 U. S. 655, 70 L. Ed. 783; 

Reichelderfer v. Johnson, 63 App. D. C. 334, 72 F. 
(2d) 552. 

The supreme court of errors of the State of Connecticut has 
reached a similar conclusion in the case of State v. Bartholo¬ 
mew, 108 Conn. 246, where it was said: 

While, as we shall show, the decision of the board 
was an erroneous one. a conclusion that the property 
was exempt from taxation is not one which, in view of 
the applicable statutory provisions and previous de¬ 
cisions of this court, is free from difficulty, and the 
board, composed of laymen, might fairly and honestly 
reach it. That being so, the matter would not be one 
where mandamus might properly issue. Even a mis¬ 
take in law, unless it amounts to a plain disregard of 
the rules established by statute or the decisions of this 
court for the guidance of a public official, will not justify 
the courts in interfering by mandamus with the exercise 
of a fair and honest judgment by him in a matter the 
duty of deciding which is imposed upon him by law. 

As will be pointed out hereinafter, the decision of the Sec¬ 
retary of the Treasury that the additional levy was a duty and 
not a penalty is in accord with a long administrative practice 
of the Treasury Department and is in accord with the decisions 
of the Court of Customs and Patent Appeals in cases present- 
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ing the identical issue. It does not seem, therefore, that it can 
be truthfully said that the Secretary’s interpretation is 'Un¬ 
reasonable, arbitrary or clearly erroneous. In this respect, 
therefore, this case is similar to that of Interstate Commerce 
Commission v. N. Y., N. H. & H. R. Co., supra, in which the 
Supreme Court said: 

One cannot arise from a study of the statute in the 
setting of its history and of the administrative practice 
under it and hold at the end an assured belief that ithe 
Commission has been commanded by the Congress to 
do the act omitted. Where a duty is not plainly pre¬ 
scribed, but is to be gathered by doubtful inference from 
statutes of uncertain meaning “it is regarded as involv¬ 
ing the character of judgment or discretion,” (Wilbur 
v. U. S. ex rel. Kadrie, supra) and mandamus is thereby 
excluded. ! 


and to the case of U. S. ex rel. Ness v. Fisher, supra, where the 
court said: 


So, at the outset we are confronted with the ques¬ 
tion, not whether the decision of the Secretary was 
right or wrong, but whether a decision of that officer, 
made in the discharge of a duty imposed by law, and 
involving the exercise of judgment and discretion, mjay 
be reviewed by mandamus and he be compelled to re¬ 
tract it, and to give effect to another not his own, and 
not having his approval. The question is not new, bht 
has been often considered by this court and uniformly 
answered in the negative. 


as well as to U. S. ex rel. Hall v. Payne, supra, where it wias 
said: 


The view for which the relator contends was not k> 
obviously and certainly right as to make it plainly the 
duty of the Secretary to give effect to it. The relatoir, 
therefore, is not entitled to a writ of mandamus. 

To the same effect is the decision in the case of U. S. ex rd. 
Ashley v. Roper, supra. The relator sought to compel the 
abrogation of a decision by the Secretary of the Treasury 


i 
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under the Harrison Narcotic Act to the effect that a prescrip¬ 
tion of a physician which called for one-quarter of a grain of 
morphine was governed by Section 2 of the act and could not 
be refilled. The Secretary had decided that such a prescrip¬ 
tion was not a preparation or remedy containing not more 
than one-quarter of a grain of morphine and hence to be ex¬ 
empted by Section 6 of the Act from its regulatory provisions. 
With respect to its right to control an executive officer in his 
interpretation of a statute, the court said: 

Where executive officers of the government are di¬ 
rected by an act of Congress to interpret the act for 
any purpose, and there is room for more than one con¬ 
struction, the action of the officials in selecting the one 
rather than the other will not be interfered with by the 
courts through mandamus. In such a case, the officers 
exercise a discretion lodged in them by the legislature, 
and the courts have no power to control the exercise 
of that discretion. If they had, then it would be their 
judgment, and not the judgment of the executive offi¬ 
cers, which would prevail, although Congress had di¬ 
rected otherwise. 

The Court considered each side of the argument on the ques¬ 
tion that this prescription was a preparation or remedy within 
Section 6 of the act and concluded: 

Both lines of argument have, we think, a basis in the 
statute, and we mention them not for the purpose of 
indicating our opinion as to which one is correct, but 
to show that the statute is open to at least two con¬ 
structions. and that the Treasury officials in adopting 
one rather than the other did that which they were au¬ 
thorized to do, and hence their action is not subject to our 
control. 

This court reached a similar conclusion in the more recent 
case of Reichelderfer v. Johnson , supra, which was an action in 
mandamus by Johnson against the Commissioners of the Dis¬ 
trict of Columbia to compel them to issue him a permit for the 
“off sale” retailing of beer. The permit was refused on the 
ground that the permittee’s premises were owned by Christian 
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Heurich, Jr., who owned approximately a one-eighth stock in¬ 
terest in the brewing company and was treasurer of the com¬ 
pany. 

The Act of Congress provided that no manufacturer or whole¬ 
saler should have a substantial financial interest, direct or jin- 
direct, in the business for which the permit is requested or} in 
the premises in respect of which such permit is to be issued.! 

The Commissioners construed the Act as forbidding issu¬ 
ance of a permit in such cases as applicant’s. The lower court 
granted the writ. This court reversed the decision saying: ; 

In their contentions here both parties appear to lose 
sight of the traditional and well-established limitations 
upon writs of mandamus to public officers, for manda¬ 
mus will not issue where its effect will be to dictate to an 
officer in the exercise of a discretionary function, or to 
serve the purpose of a writ of error. Only where a man¬ 
datory ministerial duty is plainly imposed upon the offi¬ 
cer will mandamus lie against him. And, since the earli¬ 
est cases, it has been held that where an officer’s action 
involves the exercise of his discretion in the constructibn 
and interpretation of a statute, mandamus will not issqe 
to compel him to act upon one construction rather thjan 
another. (Cases.) j 

Of course, almost every act of a federal official requires 
in some degree the construction of a statute, and, whejre 
its meaning is so plain that there can be no reasonable 
difference of opinion concerning its construction, man¬ 
damus will lie to prevent action by an officer predicated 
upon an obvious misconstruction of the statute. (CaseS.) 
But the writ is not justified because the court disagrees 
with the interpretation adopted by the officer, or because 
it might have come to a different conclusion had the 
question of construction been presented to it in a dis¬ 
tinct proceeding. (Cases.) Despite such a difference 
of opinion between the court and the officer, mandamqs 
will not lie if the construction by the officer is a possible 
one, and there is room for an honest difference of 
ion. (Cases.) * * *. 
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Appellee submits that this case is not one where the meaning 
of the statutes involved “is so plain that there can be no rea¬ 
sonable difference of opinion” concerning their construction. 

The above cases, we think, dispose of appellant’s argument 
that this is a situation for the exercise by the court of control 
over an executive officer through the issuance of the extraordi¬ 
nary writ of mandamus or of relief in the nature of that super¬ 
seded remedy. Appellant's argument falls, by virtue of his ini¬ 
tial misconstruction of the nature of the Secretary’s action, in 
this case. Had the Secretary decided that he was without 
power to remit or mitigate a duty imposed upon an importation 
when the law in fact clearly empowered him to remit or miti¬ 
gate such duty, there would be force to appellant’s argument. 
This, however, is not the case. Here, the exaction has been 
made and the money passed into the hands of the United 
States. In passing Section 618, Congress provided for a 
gratuity (the refund is a gratuity). To determine whether 
this gratuity or refund should be paid. Congress designated the 
Secretary of the Treasury. His function is twofold: First, to 
determine whether or not a penalty, etc., has been incurred, 
and, second, to determine whether or not the circumstances 
justify a refund. The court cannot control the Secretary’s dis¬ 
cretion in either case. 

II 

The appellant in his brief urges that “the additional duty” 
imposed by Section 304b of the Tariff Act of 1930 is a penalty 
and not a duty. On this major premise the appellant bases 
the proposition that the appellee has the power under Section 
618 of the Tariff Act of 1930 to remit or mitigate the assess¬ 
ment here complained of on the ground that it is penal in its 
nature and incurred under circumstances authorizing its re¬ 
mission and mitigation. 

The statute here under consideration does not provide a 
penalty. It simply creates a regulation for the classification of 
all merchandise imported. To a certain extent importers may 
determine in advance into which classification their imports 
will go. The classification itself, however, is made at the time 
the goods are imported and is determined by the condition of 
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the goods at the time of import. It does not depend upon gny 
act or omission of the importer and this is the controlling 
feature which makes this exaction a duty rather than a 
penalty. 

An examination of the provision shows that Congress has 
directed the classification of all imported merchandise into 
one of the three following classes: (1) Goods that are marked 
with the country of origin; (2) goods which arc not marked 
with the country of origin but which are incapable of being so 
marked without injury; and (3) goods which are not marked 
with the country of origin but which are capable of bding 
marked without injury. Upon this third class. Congress has 
directed the assessment of a duty of 10% of the value of the 
merchandise in addition to other duties imposed by law. 

The case of Helwig v. United States , 1S8 U. S. 605. 47 L. Ed. 
614, relied upon by the appellant, is predicated upon a statute 
so materially different in its terms from that here under con¬ 
sideration that the case is clearly distinguishable. In that case 
it appeared that Section 7 of the Customs Administrative Act 
of June 10, 1890, 26 Stat. 131, 134, provided: 

i 

* * * and if the appraised value of any article’ of 

imported merchandise shall exceed by more than 10 per 
centum the value declared in the entry, there shall; be 
levied, collected, and paid, in addition to the duties im¬ 
posed by law on such merchandise, a further sum equal 
to two per centum of the total appraised value of each 
one per centum that such appraised value exceeds the 
value declared in the entry, and the additional duties 
shall only apply to the particular article or articles! in 
each invoice which are undervalued. * * * 

It is significant that the “further sum” provided in Sectioil 7 
w’as imposed by reason of the direct action of the importer 
who undervalued his goods. In other words, the importer was 
penalized for making a false statement as to the value of the 
merchandise which he w r as entering into the commerce of tpie 
United States. In the case at bar, however, the additional 
duty is not imposed by reason of any act of omission or coin- 
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mission on the part of the importer, but it is a duty which 
accrues by reason of the condition of the goods at the time 
of importation. It is true that the importer, prior to the time 
of import, had it within his power to determine into which 
classification his goods would fall by causing the goods to be 
marked with the country of origin, but this is not the deter¬ 
mining feature. The determining feature is that the condi¬ 
tion of the goods at the time of the import determines the 
amount of duty to which they will be subject. As expressed 
by Mr. Chief Justice Marshall in Brown v. Maryland, 12 
Wheat. 419, 436, 6 L. Ed. 67S: 

“A duty on imports,” then, is not merely a duty on 
the act of importation, but is a duty on the thing 
imported. 

The Court of Customs Appeals has repeatedly held that the 
assessment provided for by Section 304b (or the correspond¬ 
ing sections in prior acts) is a duty and not a penalty. 

Bradford v. American Lithographic Company, 12 Ct. 
Cust. Appls. 31S, T. D. 4031S; 

Lewis & Conger v. United States, 13 Ct. Cust. Appls. 
22. T. D. 40S62. cer. den. 269 U. S. 564. 70 L. Ed. 413; 

Kee v. United States, 13 Ct. Cust. Appls. 105, T. D. 
40943; 

Sesquicentennial Exhibition Association v. United 
States, 19 Ct. Cust. & Pat. Appls. 2SS, T. D. 45466. 

In the case of Kee v. United States, supra , the court said at 
page 108: 

In the case of Bradford Co. et al. v. American Litho¬ 
graphic Co., 12 Ct. Cust. Appls. 31S, T. D. 40318, this 
court held that the additional duty provided for in sec¬ 
tion 304 (a), supra, w-as “an ad valorem rate or unit 
amount of duty, based entirely upon the character or 
condition of the merchandise;” that the assessment of 
such additional duty depended upon classification of the 
merchandise, and that such additional duty was not to 
be regarded as penal in its nature. 
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The additional duty not being penal in its nature and 
Congress having plainly provided that such duty should 
be assessed upon all merchandise not marked in the 
manner provided by law which was imported into the 
United States “on and after the day following the passage 
of” the Tariff Act of 1922, it was incumbent upon jthe 
collector to assess the merchandise with an additional 
duty of 10 per centum of its appraised value. 

and in the case of Sesquicentennial Exhibition Association, 
supra, the court said at page 290: j 

The additional duty of 10 per centum provided by said 
section 304 (a) has always been held by this court tojbe 
a duty, to be collected as other duties, and is not a penal 
provision. Bradford, v. United States, 12 Ct. Cust. 
Appls. 31S, T. D. 40318; Kee et al. v. United States, i 13 
Ct. Cust. Appls. 105, T. D. 40943; Lewis & Conger, v. 
United States, 13 Ct. Cust. Appls. 22, T. D. 40862. j 
Therefore, when these goods were withdrawn for con¬ 
sumption, they were subject to the duty “Imposed upon 
such articles by the revenue laws in force at the date of 
withdrawal.” The goods not being marked as provided 
by said section 304 (a), the additional duty of 10 per 
centum was properly imposed. 

In the case of Lewis & Conger v. United States, supra, the 
United States Court of Customs Appeals again held that the 
provision of an additional duty of 10% of the appraised valiie 
of imported merchandise not stamped with the country of origin 
imposed a duty, not a penalty. The Lewis & Conger Company 
filed a petition with the Supreme Court of the United States fpr 
a writ of certiorari to the United States Court of Customs Ap¬ 
peals, No. 618, October Term, 1925. (Records and Briefs in 
United States cases, U. S. Supreme Court Volume 30.) Ope 
of the grounds on which certiorari was requested was that the 
Court of Customs Appeals had ignored or disregarded the con¬ 
sidered adjudications of the Supreme Court upon the question 
involved, Petition p. 4. The principal case relied upon in sup¬ 
port of that proposition was Helwig v. United States, 1S8 U. S. 
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605, 47 L. Ed. 614. Petition and Brief pp. 8, 9. Certiorari was 
denied October 19,1925, 269 U. S. 564, 70 L. Ed. 413. 

In view of the fact that the decision in the Helwig case did A 
pass on the section involved here and the further fact that the 
United States Board of Customs Appeals has uniformly held 
that the assessment provided for by Section 304b is a duty and 
and not a penalty, it is submitted that the court should, even if 
it be of the opinion that the lower court has jurisdiction to grant 
the relief prayed by the appellant, affirm the lower court on the 
ground that the assessment here under consideration is in fact a 
duty. 

CONCLUSION 

Upon the foregoing, it is submitted (1) that the action of the 
appellee in denying appellant’s petition upon the ground that 
no penalty had been incurred was a determination by an execu¬ 
tive officer of the Government involving the exercise of judg¬ 
ment and discretion and not subject to judicial review; (2) that 
the court should not undertake to review the action of the 
appellee in denying appellant’s petition for the reason that 
appellee’s action was predicated upon a reasonable interpreta¬ 
tion of a doubtful statute which it was his duty to construe and 
apply; (3) that the exaction provided for in Section 304b is a i 

duty and not a penalty and that, therefore, the action of the 
appellee in denying appellant’s petition upon the ground that 
no penalty had been incurred was right; and (4) that the 
judgment of the District Court should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney, 

John L. Laskey. 

Assistant United States Attorney, 

Attorneys for Appellee. 
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April Term, 1940 
No. 7682 
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Cotonificio Bustese, S. A., Appellant , 

v. i 

I 

i 

Henry Morgenthau, Jr., 

Secretary of the Treasury of the 
United States of America 


REPLY BRIEF FOR APPELLANT 


ARGUMENT 


The whole argument for appellee is beside the issue 
raised in this case. 

The main brief for appellant, argued, in effect, that jthe 
exaction complained of, if it constituted the imposition of 
a penalty, was within the jurisdiction of the Secretary of 
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the Treasury to remit or mitigate, under Section 618 of 
the Tariff Act of 1930, which, in such case, imposed a 
duty upon appellee to consider the facts and determine 
whether they warranted such remission or mitigation; 
and that, if he erroneously held that the exaction was not 
a penalty, appellee had failed or refused to exercise a 
jurisdiction plainly conferred by law. Appellant cited 
decisions of the Supreme Court which support without 
conflict the proposition that mandamus may issue to an 
inferior tribunal if it refuses to take jurisdiction when by 
law it ought to do so. 

The argument for appellee takes no issue with the above 
propositions of law or the authorities which support them. 
It begs the question involved by asserting that appellee 
received and considered the petition of appellant and 
“denied” it upon the ground that the exaction was a 
“duty” and not a “penalty.” 

Having thus adopted, as a major premise, the status 
for appellee of an administrative officer who has taken 
jurisdiction of and received, considered and denied the 
petition of appellant, brief for appellee proceeds to review 
or cite some two score of decisions applying the elemen- 
tarv rule that a decision of an executive officer, made in 
the discharge of a duty imposed by law and involving the 
exercise of judgment and discretion, may not be reviewed 
by the courts. Appellant freely admits this principle, as 
applied in appropriate cases, but contends that if appellee 
erroneously decided against his jurisdiction, in denying 
the petition of appellant, the cases are not in point. 

But appellee apparently argues that the mere fact that 
the Secretary entertained the petition and denied it upon 
the ground that the imposition was not a penalty, thus 
making it unnecessary for him to determine whether or 
not circumstances justifying remission or mitigation ex¬ 
isted, precludes mandamus to change his ruling on the 
point decided, even if it was erroneous in law. 
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This reasoning is fallacious if the question erroneously 
decided by the Secretary was a question as to his juris¬ 
diction. He clearly treated the question as jurisdictional, 
confining his decision to the question whether or not the 
additional duty was a penalty and holding that it was 
not, thus making it impossible for him to consider! the 
claim in the petition for the only substantive relief! au¬ 
thorized by the statute. If this amounted to a ruling 
against his jurisdiction, it can make no difference ho\V he 
decided the question, whether he refused to receive! the 
petition or, upon receiving it, entertained and denied it 
for lack of jurisdiction. His action in both instances would 
come to the same thing, namely, a refusal of jurisdiction 
and hence, necessarily, a refusal to consider the pase 
upon the merits. 

The fact that the petition has been received and con¬ 
sidered will not avail with the courts to prevent mandamus 
to correct a plain error of the Secretary in renouncing 
jurisdiction. This court held in United States ex I rel. 
Humboldt Steamship Co. v. Interstate Commerce Com¬ 
mission, 37 App. D. C. 266 (affd. 224 U. S. 474, 32 ^up. 
Ct. Rep. 556), that, when jurisdiction is expressly impised 
by law, no amount of preliminary inquiry to determine 
that question can deprive the party injured by an erroneous 
ruling thereon of his right to have such ruling corrected 
by mandamus, in the absence of other legal remedy, j In 
United States ex rel. Louisville Cement Company , 246 
U. S. 638, 38 Sup. Ct. Rep. 408, the Interstate Commerce 
Commission had received and considered the petition; of 
relator, allowed it in part, and decided that it was withput 
jurisdiction as to the remainder. This did not prevent 
the Supreme Court from allowing mandamus to correct 
the erroneous construction of the statute as to jurisdiction. 

Appellee does not deny that the question upon which the 
Secretary undertook to pass is jurisdictional and it seems 
too plain for extended argument that it is. The whole 
subject-matter of Section 618 is the remission or miti- 
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gation of penalties and the Secretary of the Treasury is 
powerless to give the substantive relief authorized there¬ 
under unless the exaction from which relief is sought is 
a penalty. The status of the exaction as a penalty is, 
therefore, clearly jurisdictional. It does not take away 
the jurisdictional character of this status to say that it 
is a condition precedent to substantive relief, because all 
jurisdictional essentials are such conditions precedent; 
although not all conditions precedent to substantive relief 
are jurisdictional. 

Appellant believes that it has shown, in its principal 
brief (pp. 25-42) that additional duties for failure to 
mark imported goods are penalties in the same sense as 
additional duties for undervaluation are penalties. The 
status of the latter as penalties was held to be jurisdictional 
in Helwig v. United States , 188 U. S. 605, 23 Sup. Ct. 
Rep. 427 (see Appellant's Brief, pp. 28-32). Upon the 
ground that such additional duties for undervaluation 
were penalties, the Supreme Court held in that case that 
the Circuit Court had no jurisdiction to entertain a suit 
for their recovery by the government because the District 
Court had exclusive jurisdiction of suits for penalties. By 
the same token the Secretary of the Treasury would have 
jurisdiction to entertain a petition for remission of the 
penalty in this case. 

If the status of the exaction as a penalty is jurisdic¬ 
tional, it brings the whole case back to the plane of dis¬ 
cussion followed in the first point of appellant’s principal 
brief, to which appellee opposes no answer. The Supreme 
Court decisions, of which appellant reviewed examples, 
definitely and clearly hold that executive refusal to exer¬ 
cise jurisdiction, when such refusal is based upon an 
erroneous construction of a statute which clearly confers 
the jurisdiction, will be reviewed by the courts and per¬ 
formance of such duty compelled by mandamus. These 
cases stand out in sharp contradistinction to the many 
cases, including those cited by appellee, in which the 
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courts have refused to allow the writ of mandamus to 
control executive discretion, when the executive has [pro¬ 
ceeded on the merits according to law. It is confusing 
and misleading to cite the latter group of cases as appli¬ 
cable to the former situation. j 

The same cases offered by appellant expressly or: im¬ 
plicitly hold that a decision of an executive officer, refusing 
a jurisdiction plainly vested in him by law, is not an 
exercise of judgment and discretion beyond the control 
of mandamus. It was expressly so held in the Humboldt 
Steamship Company case (Appellant’s Brief, pp. 14-17), 
in which the Supreme Court denied the quality of discre¬ 
tionary action to a decision of the Interstate Commerce 
Commission refusing jurisdiction, observing: 

| 

It is true there may be a jurisdiction to determine 
the possession of jurisdiction. Ex parte Harding, 1219 
U. S. 363, 55 L. ed. 252, 31 Sup. Ct. Rep. 324. But 
the full doctrine of that case cannot be extended to 
administrative officers. The Interstate Commerce 
Commission is purely an administrative body. * ;* * 
It may exercise judgment and discretion, and, it may 
be, cannot be controlled in either. But if it abso¬ 
lutely refuse to act , deny its power , from a misunder¬ 
standing of the laiv , it cannot be said to exercise 
discretion. Give it that latitude and yet give it the 
power to nullify its most essential duties , and how 
would its non action be reviewed. (Italics supplied.) 

| 

Any other rule would obviously make the executive 
the arbiter of his own powers and enable him to deny a 
remedy clearly given by law. 

As none of the many cases cited by appellee decides the 
question presented by this case, as none of them in which 
mandamus was denied involves a refusal or failure! to 
exercise a jurisdiction conferred by law, and as all of these 
present instances in which the officer, proceeding in the 
discharge of his statutory duties, decided either questions 
of fact or questions of substantive (not adjective) l^w, 
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depending upon statutory language of more or less doubt¬ 
ful meaning, they are so clearly inapplicable that there 
would seem to be no occasion for distinguishing them in 
detail from the case at bar. However, an attempt is made 
to point out the salient points of distinction in the appendix 
of this brief, because appellee has confused the issue, in 
selecting his authorities, by failing to discriminate be¬ 
tween executive interpretation of a law involved in the 
exercise of jurisdiction, which is generally irreviewable, 
and executive denial of jurisdiction, which the courts have 
reviewed. 

The Secretary of the Treasury should not be protected 
in a technical refusal to exercise the powers conferred 
by Section 618 of the Tariff Act of 1930. When that sec¬ 
tion provides that any person interested may file with 
the Secretary of the Treasury a petition for remission 
of a penalty and authorizes the Secretary to remit or 
mitigate the same if he finds the penalty was incurred 
without willful negligence or fraud or that mitigating 
circumstances exist; when the statute goes further and 
authorizes the Secretarv to issue a commission to customs 
officers, judges of the United States Customs Court and 
United States Commissioners to take testimony upon such 
petition; it provides a remedy wherein, if a penalty has 
been exacted, the petitioner is entitled to have consid¬ 
ered his claim to substantive relief, that is, remission or 
mitigation. This power of remission involves a recogni¬ 
tion of the drastic character of many customs penalties, 
which, when their incidence is oppressive, can only be 
ameliorated under this statute. The courts have pointed 
out that the remission power is usually exercised when 
the facts warrant it. 

United States v. Harts, 131 F. 886, at p. 888. 

United States v. One Pearl Necklace, 111 F. 164, at 
p. 171. 

Cotzhausen v. Nazro, 107 U. S. 215, at p. 220, 2 Sup. 
Ct. Rep. 503. 
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In United Staten v. Harts , supra , the court said: 

While in this case there was no intention on the 
part of the defendant to defraud the revenue, still 
the evidence shows that his failure to complyj with 
the requirements of section 2802 was intentional, 
and this was all that the government was required to 
prove to entitle it to recover in this proceeding, j This 
rule may seem harsh, but its apparent hardship is 
greatly modified by the fact that “the statutes confer 
upon the Secretary of the Treasury the widest dis¬ 
cretion to remit forfeitures and penalties accruing for 
a violation of the customs and revenue laws, j This 
discretioyi has always been liberally exerted in cases 
where the violation teas unintentional or excusable 
upon any consideration.” United States v. One Pearl 
Necklace, 111 Fed. 164, 49 C.C.A. 287. The courts, 
however, are without authority to relax the ! rule. 
(Italics supplied.) 


Section 618, therefore, is a remedial statute Which 
should be liberally construed to effectuate its purpose 
and afford a comprehensive remedy in cases where j pen¬ 
alties are incurred through accidental or unintentional 
omission of legal requirements. 


II. 


To the argument of appellant that the “additional 
duty” imposed by Section 304 (b) of the Tariff Acjt of 
1930, c. 497, 46 Stat. 687, U. S. C. Title 19, Sec. 1304', (b> 
is a penalty and not a duty, the brief for appellee appar¬ 
ently poses the following contentions: 

1. Appellee claims that Section 304 (b) provides a cluty 
and not a penalty because it merely creates a regulation 
for the “classification” of all merchandise imported, which 
is determined by the condition of the goods at the time 
of import. (Appellee’s Brief, pp. 16-17.) I 

Considerable might be written to show that the word 
“classification” is inartificial as applied to the administra- 
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tive provisions of the tariff, but this case can hardly turn 
upon a technical as compared with a broad use of that 
word. 

To say that Section 304 lb) supplies a “classification” 
does not determine whether it imposes a duty rather than 
a penalty. 

To say that Section 304 i b i imposes a “duty” does not 
determine the question whether or not the duty is penal 
in character, for a duty may be either a revenue duty 
or a penal duty. 

The additional duty for failure to mark imported 
merchandise is not found among the revenue producing 
provisions of the tariff, but in the administrative pro¬ 
visions. Thus, in Title I i Section 1», the Tariff Act of 
1930 imposes “upon all articles when imported from any 
foreign country into the United States * * * the rates of 
duty which are prescribed by the schedules and para¬ 
graphs of the dutiable list of this title.” Then follow 
the revenue raising duties of the tariff, all under Title I. 
Next in order, in Title II, comes the free list. After the 
dutiable and free lists comes Title III, containing various 
“Special Provisions”, one of which (Sec. 304 1 mandatorily 
commands that every article imported into the United 
States shall be marked in such manner as to indicate the 
country of origin and, for a failure to obey this command, 
imposes “a duty of 10 per centum of the value of such 
article, in addition to any other duty imposed by law, 
or, if such article is free of duty, there shall be levied, 
collected, and paid a duty of 10 per centum of the value 
thereof.” This provision is clearly punitive, like other 
administrative provisions which impose so-called duties, 
such as additional duties for undervaluation (now de¬ 
clared by statute not to be penal but nevertheless remis¬ 
sible by the courts under Sec. 489, c. 497, 46 Stat. 725, 
U. S. C. Title 19, Sec. 1489, and additional duties for a 
false claim of free entry for an antiquity (Sec. 489). 

To denominate it a “duty” or a “tax” does not deter- 
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mine the inherent nature of an imposition of this kind. A 
pecuniary mulct, imposed by law upon a person whol fails 
to do something which the law requires him to do, is no 
less a penalty than a similar imposition for doing some¬ 
thing which the law forbids. “If in reality a penalty it 
cannot be converted into a tax by so naming it *j * *, 
and we must ascribe to it the character disclosed by 
its purpose and operation, regardless of name” United 
States v. Constantine , 296 U. S. 287, 56 Sup. Ct. Rep^ 223, 
United States v. La Franca, 282 U. S. 568, 572, 51 Sup. 
Ct. Rep. 278. 

What then is the purpose and operation of the so-called 
additional duty imposed by Section 304? The fact| that 
every one can and most do avoid the payment of the 
additional duty by the simple expedient of obeying the law 
conclusively shows that it is not a revenue producing 
measure. This leaves but one category in which it can 
be placed. It is the sanction of the marking statute. It 
has but one effect and can have but one purpose and that 
is to punish the importer for his failure, or that of his 
shipper, to do what the law commands. It may bp ob¬ 
served of the additional duty for a failure to mark as 
the Supreme Court observed of the additional duty for 
undervaluation in Helwig v. United States (188 U. S. 
605, 611, 23 Sup. Ct. Rep. 427), “It certainly wds no 
reward of merit, and whether called a ‘further sum’ or 
an ‘additional duty’, or by some other name, * * * it was 
a sum imposed not, in fact, as a duty upon an impbrted 
article, but as a penalty and nothing else.” 

2. Appellee claims that the additional duty imposed by 
Section 304 (b) is a duty and not a penalty because it 
does not depend upon any act or ommission of the im¬ 
porter after arrival of the goods. This, it is said, is the 
controlling feature which makes the exaction a duty rather 
than a penalty. The case of Helwig v. United States, 188 
U. S. 605, 23 Sup. Ct. Rep. 427, relied upon by appellant, 
is said to be clearly distinguishable, because the ;addi- 
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tional duties for undervaluation, held to be penalties in 
that case, were imposed by reason of the direct action 
of the importer who undervalued his goods. (Brief of 
Appellee, pp. 16-18.) 

This argument necessarily rests upon the broader 
premise, assumed without stating, much less supporting, 
it, that every tariff imposition is a duty if its incidence 
does not depend upon any act or omission of the importer 
after importation and that only those tariff impositions 
are penalties which are inflicted for the acts or omissions 
of the importer after the goods arrive. 

There is no basis in tariff language, construction or 
policy for this assumed distinction between duties and 
penalties. 

As applied to additional duties for failure to mark 
imported merchandise the attempted differentiation must 
fall. The omission of the origin mark might be the fault 
of the importer, in failing properly to instruct his shipper, 
or it might be due to the negligence or illegal purpose of 
the shipper. In either event the omission which incurs 
the additional duty must occur before shipment of the 
goods. The most convenient, probably the only effective, 
way by which Congress could impose a penalty for all such 
omissions was to make it applicable to the unmarked goods 
on their arrival. This additional duty was first imposed 
by the Tariff Act of 1922 (Sec. 304 (a), c. 356, 42 Stat. 
9361, and the Court of Customs Appeals pointed out that 
it was adopted because of representations made to Con¬ 
gress “that it was impossible to enforce the penal pro¬ 
visions of the statute (i. e., fine and imprisonment ) against 
the nationals of foreign countries”, (italics supplied). 
United States v. Martorelli , 12 Ct. Cust. Appls. 327, 330, 
T. D. 40483. Not only is there no basis for an inference 
that the exaction was imposed as a duty rather than a 
penalty, but its purpose, at its inception, appears to have 
been distinctly penal. 

The attempted differentiation must fail as a general 
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test for determining whether a customs exaction is k duty 
or a penalty. Among the severest penalties imposed by 
the customs laws are forfeiture of the imported goods, or 
their value, for frauds or attempted frauds upon the 
revenue (Sec. 591, Tariff Act of 1930). For overjthirty 
years the penalty of forfeiture has accrued upon the ar¬ 
rival of imported merchandise because of the fraudulent 
acts or omissions of a consignor or seller in a foreign 
country. The Supreme Court has held that goods shipped 
on a false invoice by a foreign consignor are forfeitable 
even though the importer has made no attempt to . enter 
them upon such invoice, (United States v. Twenty-five 
Packages Hats, 231 U. S. 358, 34 Sup. Ct. Rep. 631. 

Obviously there can be no presumption that it wks the 
purpose of Congress to impose a duty rather than a pen¬ 
alty arising from the fact that the imposition accrues 
on the arrival of the goods. 

The distinction which the defendant endeavors to jdraw 
between the effect of the provisions of the Tariff Act con¬ 
strued in the Helwig case and the provisions in the case 
at bar is, to say the least, highly metaphysical. It will 
be observed that the provisions of Section 7 of the Customs 
Administrative Act of 1890 (c. 407, 26 Stat. 131, j 134) 
which were construed in the Helwig case declare that if 
the appraised value of the imported article exceeds by 
more than ten per cent the declared value “there shall be 
levied, collected and paid in addition to the duties imposed 
by law” a further duty, while Section 304 (bj of the 
Tariff Act provides that if the article or its container is 
not marked as required “there shall be levied, collected, 
and paid on such article” an additional duty. The effective 
language, therefore, of the two statutes is identical.! To 
insist that there is a distinction because in one instance 
the penalty is laid for an omission, whereas in the other 
it is laid because of an affirmative act, is to endeavor to 
state a distinction without a difference. No one would 
contend that the penalty levied for failure to file an in- 
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come tax return is not a penalty, and yet the person upon 
whom it is laid has merely omitted to do a required act. 

3. The brief for appellee (pp. 18-20) cites and reviews 
four decisions of the Court of Customs and Patent Ap¬ 
peals which are claimed to have ruled that the assess¬ 
ment in question is a duty and not a penalty. 

Anticipating that these cases would be cited against it, 
appellant, in its original brief, has attempted to show 
that the Helwig case, and the whole history of addi¬ 
tional duties for undervaluation demonstrate the unsound¬ 
ness of the decisions mentioned in so far as they hold or 
suggest that the marking duty is not penal in character. 
None of the cases cited by appellee is in point, however, 
as in none of them, or in any other case, has the Court of 
Customs and Patent Appeals ever held that additional 
duties for failure to mark imports are not penal in char¬ 
acter for the purpose of remission or mitigation under 
Section 618 of the Tariff Act of 1930, or under similar 
provisions in prior acts. Not only do the four cases cited 
fail to touch upon the issue raised in this case, but ex¬ 
pressions used in them conflict with numerous other de¬ 
cisions in which the same court has referred to the 
additional duty in question as a penalty. The cases of 
the Court of Customs and Patent Appeals on this subject 
are fully reviewed in appellant’s brief (pp. 33-38). 

CONCLUSION 

The Court should reverse the judgment of the District 
Court and remand the case to that court with directions 
to deny appellee’s motion to dismiss the complaint. 

Respectfully submitted, 

Dean Hill Stanley, 

Attorney for Appellant. 

Thomas M. Lane, Shoreham Building, 

Samuel Isenschmid, Washington, D. C. 

Of Counsel. 
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APPENDIX 

| 

i 

To indicate the reasons why the twenty cases in federal 
courts cited for appellee are not in point, there are jgiven 
below brief statements of the points adjudicated ini these 
cases, with such comments as seem appropriate in a note 
appended to each case. j 

These are, with one exception, cases in which the execu¬ 
tive did not refuse to act but fully exercised his powers 
under a statute, and it was held that mandamus jvould 
not lie to control his discretion. Appellee’s brief \yholly 
fails to distinguish these cases from adjudications in which 
the courts have instructed the executive to disregard what 
he erroneously thought was an obstacle to jurisdiction, 
at which point he stopped, and have directed him to 
proceed upon the merits. 

Appellant submits that the cases reviewed below fall in 
the former category and have no application to the! case 
at bar, with the one exception in which mandamus was 
granted ( United States v. Fall , 51 App. D. C. 171 )j. In 
Interstate Commerce Commission v. United States ex rel. 
Humboldt Steamship Company , 224 U. S. 474, 32 Sup. Ct. 
Rep. 556, the Supreme Court said of a similar group of 
cases cited for the plaintiff in error (p. 476 of repbrt), 
some of which are cited by appellee in this case: 

We do not propose to review the cases, as we con¬ 
sider them to be plainly inapposite to the subject in 
hand. (Opn. p. 485.) 

j 

Decisions of the Supreme Court 

i 

Commissioner of Patents v. Whitely , 4 Wall. 522, 1|8 L. 

Ed. 335 (1867). j 

i 

The Commissioner of Patents assumed jurisdiction 
of the subject-matter and parties, received and con- 
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sidered the petition of relator and held that he was 
not an “assignee”, entitled to reissue of a patent, 
within the meaning of the statute, because he had only 
a partial interest in the patent. 

Note: The Commissioner decided a question of sub¬ 
stantive law, viz., that “assignee”, in the statute, 
meant one who had received the whole interest in the 
patent. It was held that mandamus would not lie 
to review this exercise of discretion and compel him 
to change his decision. There was no refusal to 
exercise official power to consider and decide the case. 

United States ex rel. Dunlap v. Black , 128 U. S. 40, 9 
Sup. Ct. Rep. 12 (1888). 

The Commissioner of Pensions assumed jurisdiction 
of the subject-matter and parties, received and con¬ 
sidered the application of a pensioner for an increase 
of pension by reissue of his certificate and held on 
the facts and the law that the applicant was not 
entitled to reissue. The Supreme Court held that 
mandamus would not lie to compel the Commissioner 
to grant the petition. 

Note : Obviously the Commissioner decided a ques¬ 
tion of substantive right. There was no denial of 
jurisdiction. The court pointed out that when execu¬ 
tive officers “refuse to act in a case at all, or when, 
by special statute, or otherwise, a mere ministerial 
duty is imposed upon them, that is, a service which 
they are bound to perform without further question, 
then, if they refuse, a mandamus may be issued to 
compel them.” There was, of course, no such refusal 
to act. 

Riverside Oil Co. v. Hitchcock , 190 U. S. 316, 23 Sup. 
Ct. Rep. 698 (1903). 

The Secretary of the Interior held that, in view of 
the failure of selector to file the proofs required by 
the department as to non-occupancy and non-mineral 
character of the land in question, etc., patent would 
not issue, and mandamus was refused. 

Note: The case is not in point because there was 
no denial of jurisdiction and no refusal to proceed 
upon the merits because of the omitted proofs, but, on 
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I 

the contrary, exhaustive proceedings were had The 
Secretary did not decide a question of jurisdiction but 
that the relator had not proved his case. 


Bates & Guild Co. v. Payne, 194 U. S. 106, 24 Sup. Ct. 
Rep. 595 (1904). 


The Supreme Court held that mandamus woijld not 
lie to compel the Postmaster General to receive and 
transmit through the mails as “periodical publica¬ 
tions”, classifiable as second-class mail matter, a 


periodical in question, which he had denied 


entry 


as such. 


Note: There is no suggestion that the Postmaster 
General failed to consider the case of plaintiffs upon 
its merits. Upon the contrary he did so, holding 
that the publication was sheet music disguised as a 
periodical and should be classified as third class mail 
matter. The court said that while it will not! ordi¬ 


narily review the decision of the head of a depart¬ 
ment on a mixed question of law and fact or qf law 
alone, it has power to review such decisions an^l will 
occasionally exercise the right of so doing, but de¬ 
clined to do so in this case. 


U. S. ex rel. Ness v. Fisher, 223 U. S. 683, 32 Sup. Ct. 

Rep. 356 (1912). ; 

The relator filed an application for the purchase of 
public lands setting forth the particulars required to 
be set forth by statute on information and belief and 
not upon personal knowledge. The local officers and, 
upon appeal, the Commissioner of the General Land 
Office and the Secretary of the Interior held the appli¬ 
cation to be defective in failing to state the facts of 
applicant’s personal knowledge. Mandamus to com¬ 
pel the officials to decide otherwise was denied. ; 

Note : There was no failure to exercise jurisdiction 
and the case was fully considered on its meritsi, the 
officials holding, in effect, that the application di(J not 
state the facts sufficiently under the statute. 
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U. S. ex rel. Hall v. Payne , 254 U. S. 343, 41 Sup. Ct. 

Rep. 131 (1920). 

The Supreme Court held that whether a homestead 
right can be initiated by filing an application while 
the land is reserved to give oppportunity for lieu 
selections by a state, is a question involving a con¬ 
struction of the statute which the Secretary of the 
Interior must decide in determining between such 
applicant and one who was in possession and made 
application when the period for state selection expired; 
and mandamus will not lie to control the Secretary’s 
decision. 

Note: The matter was carefully considered on its 
merits by the local officers, and, on successive appeals, 
by the General Land Office and by the Secretary of 
the Interior. No question of jurisdiction was in¬ 
volved. The officials decided a question of substantive 
law. 

Wilbur v. U. S. ex rel Kadrie, 281 U. S. 206, 50 Sup. Ct. 

Rep. 320 (1930>. 

Questions of law affecting the distribution of an 
Indian fund involve the exercise by the Secretary of 
the Interior of judgment and discretion as to which 
he cannot be controlled by mandamus. 

Note: Full consideration was given the complicated 
questions involved and there is no suggestion of any 
failure of officials to act in the premises. The court 
said: “Mandamus is employed to compel the per¬ 
formance, when required, of a ministerial duty, this 
being its chief use. It is also employed to compel 
action, when refused, in matters involving judgment 
and discretion, but not to direct the exercise of judg¬ 
ment or discretion in a particular way nor to direct 
the retraction or reversal of action already taken in 
the exercise of either.” 

Interstate Commerce Commission v. N. Y., N. H. & H. 

R.R. Co., 287 U. S. ITS, 53 Sup. Ct. Rep. 106 (1932). 

The duty of the Interstate Commerce Commission 
to place a specific valuation on trackage and terminal 
rights in valuing a railroad, if it exists under the 
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j 

i 

j 

| 

j 


statute, is not so clearly and certainly imposed as to 
be enforceable by mandamus. 

Note: The case is clearly not in point. The! Com¬ 
mission did not refuse to value the railroad, but 
merely held that the statute did not require! it to 
place a specific valuation on certain items. It de¬ 
cided a question of substantive law affecting the exer¬ 
cise of its duty, but did not refuse to perform the, duty. 

! 

Decisions of the United States Court of Appeals 
for the District of Columbia 

i 

Seymour v. United States, 2 App. D. C. 240 (1893) J 

The Commissioner of Patents denied registration 
of a trade-mark to State of South Carolina on the 
ground that it was not authorized by its own! laws 
to trade in liquors outside of the State, hence, the 
trade-mark was not used in commerce with foreign 
nations. Mandamus to compel the Commissioner to 
register it was refused. j 

Note: The Commissioner proceeded according to 
law and did not stop short of full exercise of his 
authority, in which he held, as was within his ppwer, 
that the trade-mark was not registrable. No question 
of jurisdiction was involved. 

Lochren v. Long, 6 App. D. C. 486 (1895). 

The exercise of the power to reduce a pension by 
the Commissioner of Pensions is a matter of judg¬ 
ment and discretion over which courts have no control 
by mandamus. 

Note: Clearly not in point as no jurisdictional 
obstacle intervened to the full exercise of his power 
by the Commissioner. 

Carlisle v. Waters, 7 App. D. C. 517 (1896). j 

The Secretary of the Treasury declined to allow 
accounts of a United States Attorney, for services 
in internal revenue cases, upon the ground that, upder 
the statute, the claims were allowable only “upop the 
certificate of the judge before whom such cases are 
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tried or disposed of”, and that no legal proceedings 
were instituted by the government and"the judge could 
not so certify. Mandamus to compel the Secretary 
to examine and consider the accounts was refused, on 
the ground that he had examined, considered and 
adjudged them. 

Note: The Secretary exercised his powers, gave the 
relator full consideration of his case upon the merits, 
and decided against him on the facts and the law. 
The court pointed out that the relator had misappre¬ 
hended the case as a denial of jurisdiction by the 
Secretary, observing: “It is not a case of want of 
jurisdiction, or of a refusal to take jurisdiction to 
pass upon a claim; but a case of refusal, after the 
claim has been examined and considered, to allow it 
for the reason that the law does not make any pro¬ 
vision for its payment.” 


Messenger v. Wight , 15 App. D. C. 463 (1899). 

Mandamus will not lie to compel the Commissioners 
of the District of Columbia to grant relator per¬ 
mission to string a wire from a private residence 
to a street wire, whether the Commissioners have 
power to do so or not, the decision of the Commis¬ 
sioners upon such an application being an official 
action not subject to judicial review, and not in¬ 
volving the exercise of a mere ministerial duty. 

Note: The case is not in point as there was no 
refusal to consider the matter. 

U. S. ex ret. Phillips v. Hitchcock , 19 App. D. C. 237 
(1902). 

The determination by the Commissioner of Pen¬ 
sions, in the first instance, and by the Secretary of 
the Interior on appeal, of the question whether a 
pension attorney is entitled to contract for a certain 
fee, where it involves the construction and application 
of several acts of Congress, requires the exercise of 
discretion, which cannot be controlled by mandamus. 

Note: Another case in which no intervening juris¬ 
dictional objection arose to stop a full exercise of 
executive power. 
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U. S. ex rel. Todd v. Gongwer, 37 App. D. C. 555, 277 F. 

573 (1911). ! 

Mandamus will not lie at the instance of an army 
officer against Treasury officials to compel them to 
consider and act upon his claim for longevity pay, 
where the claim has been made to and rejected by 
them on the ground that a similar claim had been 
rejected many years before by their predecessors, and 
that they had no power to review the action of the 
latter for a mere mistake of law. 

Note: Obviously there was no question of j juris¬ 
diction involved. The officers received, entertained 
and acted upon the claim, applying the docthine of 
res adjudicata. The court said, “the judicial power 
may intervene to compel the reception and considera¬ 
tion of the claim, demand or action; that is, the taking 
of jurisdiction and the grant of an opportunity for 
hearing in a proper case; but it cannot be exercised 
to direct the officer in the decision that he should 
render after taking jurisdiction.’’ , 

U. S. ex rel. Schwerdtfeger v. Brownlow, 45 App. D. C. 

412 (1916). 

Where a municipal board is constituted by statute 
a quasi-judicial body, with power to pass upon the 
subject of granting pensions to firemen, a court can¬ 
not, in a mandamus proceeding, review its findings 
of fact, nor its construction of the statute conferring 
jurisdiction upon it, where the construction it has 
given the statute is a possible one. 

Note : The question decided did not relate to juris¬ 
diction. The court says that “no complaint is hiade 
that the commissioners were without jurisdiction or 
that the relator was not granted a full hearing.” 
The question decided had reference to the right of 
the relator to a pension under the statute, which; was 
considered on its merits. i 

j 

U . S. ex rel. Aslxley v. Roper, 48 App. D. C. 69 (1918). 

Mandamus to compel abrogation of a decision of 
Treasury officials, construing the Harrison Narcotic 
Act, and holding that prescriptions referred to in; Sec. 
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2 did not come within the definitions of “prepara¬ 
tions” or “remedies” in Sec. 6, cannot be maintained 
on the ground that the decision is in conflict with the 
act, as the decision is not ministerial, but is an 
exercise of discretion in the interpretation of statutory 
provisions which are open to at least two constructions. 

Note: Another instance where the executive dis¬ 
cretion was fully exercised, without jurisdictional 
defects. 

United States v. Fall, 51 App. D. C. 171, 277 F. 573 (1922). 

Mandamus was granted to compel the Secretary of 
the Interior to receive the balance due on the purchase 
price of coal lands and to issue a patent therefor, 
where nothing remained for the Secretary to do ex¬ 
cept the ministerial acts of accepting the balance and 
directing issue of the patent. 

Note : Appellee cites this case (Appellee’s Brief, p. 
10) as recognizing the doctrine that where the officer 
must find the existence of conditions precedent to 
relief or where construction of a statute is essential 
to relief, mandamus will not lie to review possible 
errors of the officer in his findings of fact or inter¬ 
pretation of the law. But it is plain that the court 
merely recognized the usual rule as to the irreview- 
ability of errors of fact or law by the officer in deter¬ 
mining the right to substantive relief as distinguished 
from errors of law by the officer in refusing to act. 
It granted mandamus in this case, observing that the 
“Secretary refuses to perform a ministerial act, solely 
upon a construction which he places upon the law, 
and insists that the court has no power to disturb 
his conclusion.” 

U. S. ex rel. Abilene & S. Ry. Co. v. Interstate Commerce 
Commission, 56 App. D. C. 40, 8 F (2d) 901 (1925). 

Under the Transportation Act of 1920, providing 
for payment to railroads not under federal control 
of operating deficits during such period, the duty of 
the Interstate Commerce Commission to ascertain and 
certify the amount of such deficit to the Secretary 
of the Treasury is judicial, not ministerial, and courts 
are without authority to control it by mandamus. 
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Note : After full hearing and argument on the peti¬ 
tion of relator, the Commission held that appellant 
railroad was under federal control and could make 
no claim for compensation for the deficit allowed to 
railroads not under federal control. There was no 
refusal of jurisdiction by the Commission and it! fully 
considered and decided the case upon the merit^. 

U. S. ex rel. Jarman v. Work, 56 App. D. C. 124, 10 F. 
(2d) 989, cer. den. 270 U. S. 655, 70 L. Ed. 783 (1926). 

This case arose on the petition of the relatbr to 
compel the Secretary of the Interior to allow certain 
claims for losses alleged to be due relator under the 
War Minerals Relief Act of 1919. The head-note 
states one principle decided to be that “the deterihina- 
tion of the Secretary of the Interior that he was not 
authorized to consider the claims at all was a j con¬ 
clusive exercise of his discretion not subject to review 
or control by mandamus.” ( Italics supplied.) 

Note: The use of the word “consider” in the head- 
note is unfortunate, as it would appear from! the 
opinion that the Secretary did consider the claims 
and determined as matter of law that the items 
claimed were not allowable under the statute. It would 
seems that what the Secretary actually held was [that 
he was without authority to allow the claim and that 
he did not refuse to consider it. The decision follows 
Work v. Rives, 267 U. S. 175, in which it was held, as 
to a similar claim, “that the Secretary decided that 
on its merits the claim was not for the kind of doss 
which Congress intended the Secretary to reimburse” 
(Opn. p. 185). 

Reichelderfer v. Johnson , 63 App. D. C. 334, 72 F. (|2d) 
552 (1934). | 

Where the premises for which a retailer’s alcoholic 
beverage permit was desired were owned by a person 
who was treasurer and substantial stockholder ojf a 
brewing company, the conclusion of the Commissioners 
of the District of Columbia that the owner was a 
“manufacturer”, within a statute prohibiting a retail 
permit where the manufacturer has a substantial 
interest in the premises, held not unreasonable a n< 3 




22 


hence mandamus will not lie to compel issuance of 
permit. 

Note : This is another instance where the executive 
discretion was fully exercised on the merits and there 
is no suggestion that the executive had no jurisdiction 
to act. "The court recognized the doctrine of Supreme 
Court decisions that, even where the executive has 
discretionary power, mandamus will lie to prevent 
action by an officer based upon an obvious miscon¬ 
struction of a statute, but did not regard this as such 
a case. 




